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Supreme Court of the District of Columbia. 
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In Equity. No. 35378. 


Isabel .T. Gordon, Plaintiff, 


William A. Hammer and Eleanor Tingley Hammer, Defendants. 
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• ytf*, 

■ sspbBS 


United States of America, 

District of Columbia , ss: 


Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 



*v.- 


i 


Petition to Set Aside Deed , for Receiver, etc. 




Filed August 23, 1917. 


- •..> /jy 



In the Supreme Court of the District of Columbia, Holding an Equity 

Court. 


In Equity. No. 35378. 


Isabel J. Gordon, Plaintiff, 


nit 






William A. Hammer and Eleanor Tingley Hammer, Defendants. 


!• 

To the Supreme Court Of the District of Columbia, holding an equity 
court i I 

Your petitioner, Isabel J. Gordon, respectfully represents unto the 
Court as follows: [ j 

_ •- -1-:-——- 
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WM. A. HAMMER ET At. VS. ISABEL J. GORDON. 

1. That she is a citizen of the United States, a resident of the 
District of Columbia, is of full age, and files this petition in her own 
right. 

2. That the defendants, William A. Hammer and Eleanor Tinglev 
Hammer, are citizens of the United States, residents of the District 
of Columbia, arc of full age, and are sued in their own right. 

The defendant, Eleanor Tinglev Hammer, is sued as the wife of 
the defendant herein, William A. Hammer; she being a necessary 
party in that a dower interest appears of record and which creates 
a cloud against plaintiff's title to the property hereinafter referred 
to. 

3. That on June 14, 1917, and for a long time prior thereto, and 
continuously from that time to the filing of this petition, your peti¬ 
tioner was and still is the owner in fee simple of the premises 

2 known as::Lot 67, in Block 20, in the subdivision made by 
Middaugh & Shannon, Inc., in Woodley Park in the District 

of Columbia, as per plat recorded Liber 38, folio 91 of the Records 
of the Office of the Surveyor of the District of Columbia. (Being 
improved bv premises known generallv as 2234 Cathedral Avenue, 
N. W.) ' 

4. Your petitioner further says that since December 1916, she has 
been under a great mental and nervous strain, caused by being with¬ 
out means of support and with two children to look after, the said 
children, being of the age of 16 years and 13 years respectively, and 
who reside with her; and which constant, continuous nervous strain 
compelled her to seek assistance and advice as to certain financial and 
other matters, over which she had no control; and because of which 
she did seek the advice of the defendant herein, William A. Hammer, 
who is an Attorney at Law and a member of the Bar of this Court, 
and who was associated with her husband in the same law offices at 
615-14th Street, N. W., Washington, D. C. That from said De¬ 
cember continuously until June 18,1917, she sought said defendant's 
confidential advice and assistance on numerous occasions, and was 
led to believe, and she did believe, that he was at all times acting for 
her best interests and dealing in good faith with her; But your peti¬ 
tioner alleges, and avers it to be a fact, that since the transaction 
hereinafter set forth, which took place on or about June 14 to 18, 
1917, inclusive, she discovered that the defendant herein, William 
A. Hammer was not acting, and did not act, in good faith with her, 
nor did he treat her confidential matters as his profession should 

have required him to do, but on the contrary, took advantage 

3 of her financial and nervous condition and deprived her of her 
property without just compensation and without a full and 

complete understanding by her of the certain terms of the transac¬ 
tion herein referred to. 

5. That on and prior to June 14, 1917, the premises heretofore 
described were encumbered with a First Trust amounting to Forty- 
five Hundred Dollars ($4,500), and a second Trust amounting, with 
accrued interest,: to Two Hundred Seventy Four Dollars and 
Thirtv Cents ($274.30), with interest due on the First Trust 
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amounting to One Hundred Thirty-five dollars ($135.00); that 
your petitioner, who was without means to pay the interest due on 
the said Trusts, appealed to the said defendant, William A. Hammer, 
for assistance and advice as to the best method of taking care of the 
said interest due and owing; that growing out of the saidjconference 
had with him, she was able to arrange for a Second Trust of One 
Thousand Dollars ($1,000), to be placed against the said property; 
and out of which loan she was to have paid the said interest due on 
the First Trust and to have paid in full the remainder due on the 
Second Trust then existing on the heretofore described premises. 

That on or about the said 14th day of June, 1917, and after she 
had arranged for the said new Second Trust, the said defendant, 
William A. Hammer, came to her and suggested that he buy the said 
property and stated the price therefor, to be Seven Thousand Dol¬ 
lars ($7,000); he agreeing to take up the outstanding indebtedness 
due and that he would give her notes, for her equity, with interest 
at 6 per cent per annum, secured on the said property. iThat she, 
believing the said proposition to be a fair and equitable one and 
relying on the good faith and honesty of the defendant 

4 herein, William A. Hammer, accepted the said proposition 
and agreed to sell for the said agreed price; that the follow¬ 
ing morning, June 15, 1917, the said defendant, William A. Ham¬ 
mer, took her to the office of the party who had agreed to :make the 
said loan, and called it off; that later the same day the said defend^ 
ant, William A. Hammer, stated that because he would have to pay 
the sum of $274.34 to take up the Second Trust and pay the sum of 
One Hundred and Thirty-five Dollars ($135.00) due as interest on 
the First Trust and Sixty-Eight Dollars ($68.00) due Shannon, & 
Luchs for taxes, etc., which they had advanced, and Forty Dollars 
($40.00) for commission on the loan which he had called! off ; that 
he would not allow any interest on the notes to be given by him 
which would represent her equity in the property to be soldi and that 
her equity would be only Fifteen Hundred Dollars ($1,500), and 
proceeded to produce a paper writing purporting to he ai contract; 
of sale, which he requested her to sign and which paper she forth¬ 
with did sign; and she, not fully understanding or being conscious 
of the terms of said contract, because of her nervous condition and 
realizing that since the loan had been called off, she was compelled 
to accept almost any terms which he would force upon her, imd that 
thereafter on to-wit the 18th day of June, 1917, she executed a deed 
conveying the said property to the said defendant, William A. Ham¬ 
mer. as will appear bv reference to said deed so recorded on June 18, 
1917, in Liber 3988, folio 270 of the records of the Recorder of Deeds, 
and that the defendant thereupon proceeded to give her one hundred 

and fifty notes of Ten Dollars ($10.00) each, payable 

5 monthly, without interest and without security whatsoever 
and without securing the said notea bv Deed of Trust against 

the said described property. • * .y 

6. Your petitioner further alleges that none of the said ofte hun¬ 
dred and fifty notes have been paid; that two Ten Dollar check;, 
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which he gave her as payment of two of the said notes, were never 
cashed; that the defendant, William A. Hammer, advised her not 
to cash them without letting him know as he had withdrawn his 
monev from the bank; and that the said defendant has never even 
carried out his part of the said unconscionable contract which he 
forced her to enter into. 

7. Petitioner further avers that the property described herein is 
worth more than Seven Thousand Dollars ($7,000) and rents .for 
$53.00 per month, and which rent the defendant, William A. Ham¬ 
mer, has collected since June IS, 1917; that she never intended to 
dispose of the hereinbefore described property for a less sum than 
Seven Thousand Dollars, and that she supposed her equity of $2,500., 
as represented by notes, would be fully secured, and that she would 
receive 6 per cent per annum on same, less the actual payments nec¬ 
essary to be paid to take up the Second Trust and interest due on the 
First Trust .and the taxes then due. 

S. Petitioner further avers that following the said transaction viz 
June 19, 1917, she was advised bv a friend that she had no security 
whatever for even the notes the defendant, William A. Hammer, had 
given her, and suggested that she consult an attorney; that there¬ 
upon on the same day she consulted her attorneys of record herein 
and was advised of her rights in the premises; that although her 
attomevs herein immediately advised the said William A. 

6 Hammer that they had been retained as her attorneys, he per¬ 
sisted in writing to her and coming to see her and sending 

her a threatening letter; all of which was done without the consent 
of and against the explicit directions of her said attorneys to him to 
cease his direct communications with her. 

That your petitioner, through her attorneys, later advised the de¬ 
fendant, William A. Hammer, that the transaction was repudiatea 
by her, and requested him to deliver a good and sufficient deed con¬ 
veying the said property back to her; and tendering to him the full 
amount of all the expenses and disbursements properly made by him 
in connection with this transaction, and less the rents he has col¬ 
lected from the said premises; but petitioner alleges that said defend¬ 
ant has failed and refused to comply with said request. That she 
is willing to surrender the said notes, and the said checks, and to re 
imburse him for all proper expenses and disbursements made in con ¬ 
nection with the said alleged sale, and less the rents collected by him 
from said premises upon his delivering to her a good and sufficient 
deed; and now so offers to do. 

9. Your petitioner further avers that she has been informed that 
said defendant, William A. Hammer, has stated that he is negotiat ¬ 
ing a sale of the said property, and your petitioner says, that unless 
this Court will issue a rule against the said William A. Hammer, 
restraining and directing him not to.encumber or dispose of the saici 
property in any manner, until a final decree is entered in this cause, 
that she will be greatly injured and damaged; and she will have no 
other adequate redress or remedy against him; and that ir 

7 in her opinion it is necessary for the Court to appoint a Re¬ 
ceiver to look after the said property and collect the rent; 

from same. 
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Wherefore your petitioner prays: 



1. That a writ of subpoena issue from this honorable Court directed, 
to the defendants herein, requiring them to appear and answer this 
Petition. 

2. That a rule and restraining order be laid against the said de 
fendants requiring them, or either of them, not to dispose of or en 
cumber the said property, pending the disposition of thi s spit. 

3. That a decree be entered cancelling the said deed by the 
said plaintiff herein, or that a final decree may be passed herein di ¬ 
recting said defendants to deliver a good and sufficient deed to the 
plaintiff herein, upon plaintiff reimbursing defendants for all proper 
expenses and charges paid by them in connection with the allegec-. 
sale, and less any rents collected by defendants from said property. 

4. That a Receiver be appointed to collect the rents of jthe prop¬ 
erty herein. - j 

5. That a trustee or trustees be appointed to convey said! propertj 

to plaintiff in the event defendants refuse to do so. i 

6. And for such other and further relief as the exigencies of the 
case mav require, and as to the Court may seem right and proper. 

“ ISABEL J. GORDON. 

A. COULTER WELLS, T 

W. PARKER JONES, 

Answer of William *4. Hammer. 


8 District of Columbia, ss : • j 

# i 

! 

I, Isabel J. Gordon, on oath, say that I have read the foregoing 
Petition by me subscribed, and know the contents thereof; that the 
matters and things therein stated upon my personal knowledge are 
true, and those stated upon information and belief I believe to be true. 

ISABEL J. GORDON.. 

1 

I 

Subscribed to and sworn before me this 22nd dav of August, A. D. 
3917. 

[seal.] LOUISE F. DYER, 

Notary Public, D. C. 

, . ■ I 

Answer of William A. Hammer. j 

Filed September 29, 1917. j 

sjc * * * * * * | 

Defendant William A. Hammer for answer herein says as follows: 

j 

1 and 2. He admits the allegations of paragraphs one and two of 
the original bill herein. • j 

3. Answering paragraph three, this defendant admits that plain¬ 
tiff was the owner of the real estate involved herein and says she is 
not still the owner of it, but that he is the owner of it and has fee sim- 
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pie title to it and that plaintiff has no right, title or interest in it or to 
it.. 

4. Answering paragraph four, defendant denies all the allegations 
therein made. 

9 Further answering defendant says that the son of plaintiff 
is receiving $75.00 a month salary and that the daughter is 

receiving $5.50 a week salary and both are living with plaintiff and 
she has other means of support and among other means of support 
she has a husband who is a member of this Bar and engaged in the 
practice of law in this jurisdiction. 

Plaint’fF never sought and never received the confidential advice 
of defendant and he was never her attorney or adviser in any sense, 
in any ease or in relation to any matters or business or otherwise. 

Defendant did not take advantage of plaintiff’s financial and nerv¬ 
ous condition and did not know she was in a nervous condition and 
did not know she was in financial straits, and he was given to under¬ 
stand bv her that she was not in financial straits. 

This defendant did not deprive her of her property without just 
compensation and without full and complete understanding by her 
of the terms of the transaction. 

This defendant was not associated with the plaintiff’s husband in 
his law offices at 615-14th street, northwest, hut rented desk room 
from and of him there. 

Plaintiff has not discovered that this defendant was not acting and 
did not act in good faith with her and has not discovered that this 
defendant did not treat her confidential matters as his profession 
required him to do, and says that it was and is not possible to make 
anv such discoverv because there was and is nothing to discover, and 
further defendant was not plaintiff’s attorney and was not advising 
her. and did not learn from her any confidential matter*. 

10 and in all respects lie dealt with her and treated her as any 
gentleman would treat a lady in the sale and purchase of real 

estate. 


5. Answering paragraph five, defendant admits that the real estate 
involved herein was subject to a $4,500 first trust and a $274.30 
second trust and that the interest was overdue and unpaid on both 
of them. 

Defendant denies the other allegations in said paragraph, excepting 
that she executed a deed of the real estate involved herein to this de¬ 
fendant and it was duly recorded and defendant gave her one hundred 
and fifty (150) Ten ($10) dollar notes without interest and without 
security, which she herself suggested^ payable monthly for her equity 
in said real estate. 

Further answering said paragraph, defendant says the facts and 
circumstances in relation to the purchase of this real estate are in 
substance as follows: 

Shortly before defendant purchased said real estate, the plaintiff 
called at his office and dictated a letter to his stenographer which 
she asked this defendant to sign and which was directed to S'. Kann 
Pons & Company, about a bill which they had sent her. 
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At the time of this call, defendant was talking with others in his 
office about buying real estate and plaintiff heard some or all of said 
conversation and before she left she said to defendant that if he 
wished to buy real estate she would be glad to sell him the real estate 
involved in this litigation. j 

Thereupon a general discussion about this followed in which she 
informed him in substance that this real estate was subject to 

11 a first trust and second trust and that the interest was overdue 
and unpaid on both of them and that she was without the 

ready cash to pay same and did not then know where she was to get 
it. 

But nothing was said about a second trust on the property to be 
arranged by plaintiff out of which said overdue interest and said 
existing second trust .were to be paid, and the first and only knowl¬ 
edge defendant had or has about said second trust is by reading what 
is alleged in plaintiff’s bill herein. j 

Defendant never went to plaintiff and suggested that he buy the 
leal estate involved herein and never suggested any price for same, 
but plaintiff said to this defendant that she would be glad to sell 
this real estate to him if he would assume and agree to pay the two 
existing trusts upon it and interest due on same and give her Fifteen 
Hundred ($1,500) dollars for her equity. j 

Defendant answered plaintiff that he could not buy on those 
terms as he did not have the Fifteen Hundred ($1,500) dollars and 
would not try to get it as it would be necessary for him at: once to 
pay said overdue interest on said existing second trust and said Fif¬ 
teen hundred ($1,500) dollars, his immediate outlay of cash would 
be more than Two thousand ($2,000) dollars and he would not for 
a moment think of that or undertake it. 

Plaintiff then sujffested that all she wanted was her Fifteen hun¬ 
dred ($1,500) dollars equity and to get rid of the obligation of the 
trusts and interest and she would give defendant all the time he 
wished to pay that, but said overdue second trust with inter- 

12 est and overdue interest on first trust must be paid at once, 
and that she would sell to him if he would assume and pay 

same and give her his notes for $1,500 and that she would be satisfied 
if those notes were Ten ($10) dollars each and paid monthly and 
without interest as she would be glad to know she was having Ten 
($10) dollars a month clear cash paid to her for a good many months 
as she would consider it a pension for all that time, and she said she 
would feel very grateful to defendant if he would accept this propo¬ 
sition of hers and take this property and these pending debts off her 
hands and off her mind. 


Defendant was at that time unwilling to accept her proposition 
because he was not then in financial condition to pay said Second 
trust and said interest and accordingly told her he would not then 
accept her offer so made, but said he would let her know about it 
later, and after the lapse of about a couple of weeks and after this 


defendant had learned that he could raise the money necessary to 
pay said second trust and said interest, he then told plaintiff that he 
would accept her offer, but that it would be business-like to have a 
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memorandum in writing in regard to the transaction as he did not 
wish to borrow this money to pay said second trust with interest and 
interest on first trust unless plaintiff was really going to sell him 
this real estate. 

Thereupon plaintiff said she would be willing to sign such a writ¬ 
ing and she and defendant begun to prepare it, but soon it was seen 
that neither one of them was able to state in said contract the exact 
amounts of the trusts and the interest due, and certain dates, and 
thereupon this defendant continued the preparation of said 

13 agreement and plaintiff said to defendant that she would go 
home and look at her papers there and learn these exact 

amounts and she wished this defendant to bring said agreement to 
her at her home when it had been prepared. 

Later the same day or a day or two thereafter, defendant went to 
the home of plaintiff and took with him the contract which he had 
prepared, and a Notary Public, and asked plaintiff to go over the 
contract and read it carefully and see if it complied with the under¬ 
standing of the parties hereto and if not to suggest any changes or 
corrections she wished to have made and to fill in the blanks with 
the dates and amounts as arranged in their earlier conversation in 
relation to same. 

Thereupon plaintiff, in the presence of defendant and said Notary, 
carefully read said agreement and said it was all right, and with pen 
and ink she filled in with her own hand writing the blank spaces in 
it, and she and defendant signed it in duplicate and the two dupli¬ 
cate originals were acknowledged before the Notary who signed his 
name and affixed his seal and one was left with her and one was re¬ 
tained by this defendant and copy of same is in words and figures 
as follows: 

Agrement Between Isabel J. Gordon and William A. Hammer. 

Washington, D. C., 

June 16, 1917. 

Mrs. Isabel J.: Gordon and William A. Hammer, both residents 
of the District of Columbia, have agreed together in the said Dis¬ 
trict of Columbia on this day of June, 1917. And do hereby prom¬ 
ise and agree to and with each other, as follows: Isabel J. Gordon, in 
consideration of the promises hereinafter made by William A. Ham¬ 
mer, and of $10.00 in hand and lawfully paid in United States 
money, promise and agree to and with William A. Hammer, who 
has this day purchased of and from the said Isabel J. Gordon 

14 of Washington, D. C., the property in said city on Cathedral 
Avenue known as property number 19 and being that resi¬ 
dence property described as, street number 2234 Cathedral Avenue, 
N. W., Washington, D. C., lot number 67 of the subdivision made 
by Middaugh & Shannon, Inc. The lot in block number 20 Wood- 
lev Park, said subdivision is recorded in book 38 page 91 of the rec¬ 
ords of the Office of the Surveyor of the District of Columbia and 
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M illiam A. Hammer having agreed to assume and pay first trust of 
$4,500 above described property and also assume the second trust of 
said property the amount of which is $270.34 and interest now due 
on first trust the amount of which is $135.00 and as part |of the con¬ 
sideration for the conveyance of said property, William A. Hammer 
further agrees to deliver Fifteen Hundred ($1,500) dollars in notes 
of Ten ($10) dollars each to Mrs. Isabel J. Gordon. The said notes 
are to be paid in monthly installments, each note to be face value 
Ten ($10) dollars and no interest to be charged on these notes. 
The notes are to become due as follows: beginning front June 16, 
1917 and the notes are to be numbered one (1) to one hundred and 
fifty (150) respectively, that is, note number one (1) falls due on- 
month after date, note number two (2) falls due two months after 
date and so on until the one hundred and fifty (150)! notes are 
paid as above directed, the whole of which William A. Hammer and 
Isabel J. Gordon undertakes to do and the said Isabel J. Gordon and 
William A. Hammer hereby agree and bind themselves to all of 
the facts as herein stated. 


Witness our hand and seal this day and year hereinbefore written 
June 16, 1917, to two copies of this agreement interchangeably. 
Signed and interchanged in presence of: ! 

ISABEL J. GORDON. [seal.] 

WILLIAM A. HAMMER, [seal.] 

W. EDGAR LEEDY. ‘ [notarial seal.] j 


Further answering this paragraph, defendant says he did not take 
plaintiff to office of the party who agreed to make a loan and call it 
off, that he did not know she was getting a loan, and as she has 
omitted in her bill to say to whom she had applied for the loan, the 
defendant does not yet know whom she had consulted about the 
loan, or that she was trying to get a loan on this real estate, or that 
she had made one on it. i 

Defendant did not state to plaintiff June 15th, '1917, or 
15 any other time that because he had to pay the second trust 
and its interest and the interest on the first trust on said real 
estate and $68.10 to Shannon & Luchs “for taxes, etc. and $40 for 
commission on the loan which she had called off,” that he would 
not pay interest on said one hundred and fifty (150) ten ($10) 
notes, and says further that he did not pay Shannon & Luchs $68.10 
for taxes which they had paid, or any other amount for taxes or for 
any other purpose. 

But after plaintiff had completed the sale, delivered the deed and 
same had been recorded plaintiff told him that Shannon & Luchs 
had paid $68.10 for taxes for her, but did not say on this property, 
and that she owed them that amount and if this defendant would 
pay same she would deliver to him that amount in his Teh ($10) 
dollar notes theretofore delivered to her upon the completioh of the 
purchase of said real estate, but he had not paid same or any amount 
to Shannon & Luchs. f 


2—3337a 
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As to Forty ($40) dollars commission, defendant says that some¬ 
time after he had purchased said real estate and recorded his deed, 
plaintiff asked him to pay an indebtedness of hers to one, William 
V. Mahoney, and stated that said indebtedness amounted to Twenty 
($20) dollars and that if defendant would pay same she would give 
him back two of his said Ten ($10) dollar notes and defendant 
forthwith paid said Twenty ($20) dollars by check to said Mahoney, 
but plaintiff has not given him back his two said notes as agreed. 

Defendant did not produce a written contract of sale and request 
plaintiff to sign it as she has alleged, but said contract was prepared 
and signed as heretofore stated herein, and plaintiff fully un- 
10 derstood and was conscious of the terms and when it was 
signed and when it was prepared and when she sold this real 
estate to defendant, she said nothing to him and he knew nothing 
about her having applied for a loan or secured a loan on said real 
estate for any purpose whatsoever. 

Plaintiff had this written sale contract in her possession from the 
16th day of June, when it was executed, until the 18th day of June 
before she executed the deed as required by said contract. 

6. These Ten ($10) dollar notes were all dated June 16th, 1917, 
two days before the date of the deed, and were payable, monthly, 
one payable each month. On the 20th day of June, 1917, two days 
after said deed was executed and delivered, defendant at request 
of plaintiff, paid one of said notes and plaintiff wrote on the front 
of said note the following: 

“Received payment in full June 20, 1917. Isabel J. Gordon/' 

and on the following day, June 21st, 1917, defendant paid another 
one of said Ten ($10) dollar notes and at that time plaintiff wrote 
on the face of said note the following: 

“Received payment in full June 21, 1917, Isabel J. Gordon.” 

Both of these notes were paid by check and the defendant has 
this day inquired at his bank on which said checks were drawn and 
is informed that neither one of them has been cashed, but both would 
have been and will be when and if presented. Defendant did not 
tell her not to cash these checks without letting him know as he 
had withdrawn his deposit from the bank. 

17 On June 20th, 1917, plaintiff requested defendant to pay 
Twenty ($20) dollars to William V. Mahoney for her and 
defendant then and there drew his Twenty ($20) dollar check pay¬ 
able to the order of William V. Mahpney and gave it to her and at 
her request wrote on said check that it was for sendees for procuring 
plaintiff a loan, but defendant did not then know that said loan was 
in relation to the property involved in this suit. 

When this Twenty ($20) dollar check was handed to plaintiff it 
was agreed that she should return to defendant two of his said Ten 
($10) dollar notes, but plaintiff asked him to pay Twenty ($20) 
dollars more to one Mr. Mvers and said that when he had paid same 
she would deliver to him at one time the four notes which he had 
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paid by paying Twenty ($20) dollars to Mahoney and Twenty ($20) 
dollars to Myers. 

7. Answering paragraph 7, defendant says that said real estate 
is not worth Seven thousand ($7,000) dollars, but says that it does 
rent for Fifty-three ($53) dollars per month and that he has col¬ 
lected the rent since he has owned the property. This real estate 
is assessed for taxation at Four thousand six hundred ($4,600) 
dollars. j 

Plaintiff did intend to dispose of and sell said real estate to de¬ 
fendant as agreed in said written contract and at and for Fifteen 
Hundred ($1,500) dollars for her equity and that same should be 
represented by one hundred and fifty (150) Ten ($10) dollar 
monthly notes not secured and without interest. j 

Defendant paid plaintiff for said real estate all it is worth. 

18 Plaintiff alleges that she consulted a friend in regard to 
these transactions on June 19, 1917, and that on same day 

she consulted her attorneys of record herein and was advised of her 
rights in the premises and that her said attorneys immediately ad¬ 
vised defendant that they had been retained as plaintiff’s attorneys. 

Defendant says that no notice from plaintiff’s attorneys reached 
him on June 19th, 1917, and he had not received such notice on the 
20th when he paid the first note as hereinbefore stated and she 
marked same as hereinbefore stated and handed it back to him. and : 
he had not received any such notice from her attorneys the next 
day, the 21st, when he paid her a second Ten ($10) dollar note as 
hereinbefore stated and she handed it back to him after writing on 
it the endorsement as hereinbefore stated. j 

Defendant says further that soon thereafter and before he had paid 
said Myers Twenty ($20) dollars he did hear from said attorneys and 
thereafter he did not pay Myers said Twenty ($20) dollars or ask for 
the two notes paid by said Twenty ($20) dollar check to Mahoney. 

Defendant denies that he wrote plaintiff a threatening letter after 
hearing from her attorneys that they represented her. 

After this defendant had heard from plaintiff’s attorneys herein, 
plaintiff herself called upon him at his office and said she Would be 
entirely satisfied in this matter if defendant would give her a deed 
of trust securing this Fifteen Hundred ($1,500) dollars in Ten 
($10) notes and she asked him to send to the office of her at¬ 
torneys and get said notes and make such deed of trust and give 
it to her, and he consented to do that and sent for said 

19 notes and they were brought by his messenger to his office 
and he prepared said deed of trust to secure said notes and 

showed it to plaintiff and she read it and stated that it was entirely 
satisfactory and that upon execution and delivery of said! deed of 
trust to her the matters in controversy between them would be con¬ 
sidered settled and at an end. 

Thereupon out of abundant caution defendant thought best to 
submit said deed of trust to her attorneys and in person called at 
the offices of said attorneys and offered them said deed of trust and 
the one to whom it was offered refused to look at it or read it or con¬ 
sider it and thereupon defendant retired from their office^ taking 

. ‘ * 

I 

i 

i . 





12 


WM. A. HAMMER ET AL. VS. ISABEL J. GORDON. 

with him said deed of trust, and he at once returned into the pos¬ 
session of plaintiff herein all of said Ten ($10) dollar notes not¬ 
withstanding the fact that two of them which he returned had been 
paid by him and she had agreed to deliver same to him and they 
belong to him. 

Defendant is ready and willing to pay all of'said Ten ($10) 
dollar notes when due and now hereby tenders and offers to pay any 
that are overdue and all when due. 

All the allegations of plaintiff’s bill which are not admitted or 
answered are hereby expressly denied, and if full answer has not been 
made herein, defendant asks leave to amend his answer at any time 
to make it full. 

WILLIAM A. HAMMER. 


I, William A. Hammer, defendant in the foregoing answer do 
solemnly swear that I have read the foregoing answer made bv me 
and know the contents thereof; that the matters and things 
20 therein made upon my own personal knowledge are true and 
those made as upon information and belief, 1 believe to be 

true. 

WILLIAM A. HAMMER. 


Subscribed and sworn to before me 
A. D. 1917. 

[seal.] 

I 

JEFFORDS & DUTTON, 

Attorneys for Defendant. 


this 28" day of September, 

S. A. TERRY, 

Notary Public. D. C. 


t 


Answer of Eleanor Tingley Hammer . 


* * * 5jC * * * 

Eleanor Tingley Hammer, one of the defendants herein for an¬ 
swer to the original bill says as follows: 

She was not married to her husband, William A. Hammer the 
other defendant, until after the transactions involved in this case 
took place, and she has no knowledge of the facts and for that 
reason is unable to make further answer to said bill and she asks 
that this be accepted as and for her complete answer herein. 

ELEANOR TINGLEY HAMMER. 


I have read the foregoing answer signed by me and verily believe 
the statements therein made to be true. 

ELEANOR TINGLEY HAMMER. 

21 Signed and sworn to before me September 28" 1917. 


[seal.] i 

JEFFORDS & DUTTON, 

Atfys for D’ft. 


beptembe 

GEO. E. TERRY, 
Notary Public, D. C. 
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Decree Annulling Deed. 
Filed February 14,1919. 


This cause came on to be heard upon the pleadings and testimony, 
and was. argued by counsel and thereupon, upon consideration 
thereof, it is, by the Court, this 14th day of February, A. D. 1919, 
Adjudged, ordered and decreed, that the deed executed by the 
plaintiff, Isabel J. Gordon, on the 18th day of June, j 1917, and 
recorded June 18th, 1917 in Liber 3988, folio 270 of the records 
of the Recorder of Deeds for the District of Columbia, conveying 
to the defendant, William A. Hammer lot numbered sixty-seven 
(67), in Middaugh & Shannon, Incorporated, sub-division of lots 
in Block numbered twenty (20) “Woodley Park,” as per plat re¬ 
corded in the Office of the Surveyor of the District of Columbia, in 
Liber 38, folio 91, being premises known as 2234 Cathedral Ave¬ 
nue, Northwest, Washington, D. C., be, and the same hereby is, 
declared null and void, and for naught held, and the title of the 
property described in said deed be,, and the same hereby is, vested 
in the plaintiff, Isabel J. Gordon, to the same extent as if said deed 
had never been executed. 

22 It is further ordered, that the defendants, William A. 

Hammer, and Eleanor Tingley Hammer, surrender posses¬ 
sion of said premises and improvements thereon to the; plaintiff, 
Isabel J. Gordon, within thirty days from the signing of this decree, 
and that the defendants shall pay all taxes which have accrued, 
and all repair, gas and electric light bills incurred, during their 
possession of said premises, in default of which, plaintiff shall have 
execution against the defendants for the amounts unpaid thereof. 

It is further ordered, that all disbursements and expenditures of 
money made' by the defendants in connection with the alleged 
sale set forth in the bill and answer to this cause, and all disburse¬ 
ments and expenditures made by defendant, William A. Hammer, 
as part consideration for the deed made by plaintiff to defendant, 
dated June 18, 1917, whether made before or after the signing of 
said deed, and all expenditures and disbursements of money made 
by the defendants for interest on trust or otherwise on account of 
said premises since the date of said deed until possession of said 
premises is delivered by defendants to plaintiff, be, and the same 
hereby is, declared as payment in full of all rent for the premises 
and improvements thereon until March loth 1919. I 

And it is further ordered, that the plaintiff recover against the 
defendants her costs, to be taxed herein, and have execution there¬ 
for. 

WILLIAM ITITZ, 

Justice. 
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m » « 

In open court at time of signing foregoing decree defend¬ 
ants appeal and cost bond is fixed at $100 and supersedeas 
bond fixed at $3,000. 

WILLIAM HITZ, 

Justice. 


Memoranda. 

March 11, 1919.—Appeal bond of defendants for $100 approved 
and filed. 

Statement of evidence submitted. 

March 24, 1919.—Time for settling and signing statement of evi¬ 
dence and filing transcript in Court of Appeals extended to .June 24, 
1919. 

June 24, 1919.—Time to settle statement of evidence and file 
transcript in Court of Appeals extended until August 5, 1919. 

August 5, 1919.—Time for settling statement of evidence and fil¬ 
ing transcript to August 20, 1919. 

August 20, 1919.—Time for settling statement of evidence 

24 and filing transcript in Court of Appeals extended to Septem¬ 
ber 20, 1919. 

September 19 ,\ 1919.—Time for settling statement of evidence 
and filing transcript extended to October 20th, 1919. 

October 16, 1919.—Statement of evidence signed by Court (Hitz, 
J.) and filed. 

Assignment of Errors. 

Filed November 4, 1919. 

♦ * * * * * sjs 

1. The Court erred in finding from the evidence the fact to be 
that the relationship of attorney and client existed between the 
plaintiff and defendant William A. Hammer. 

2. The Court erred in finding that the evidence shows that there 
was fraud practiced upon the plaintiff by the defendant, William A. 
Hammer. 

3. The Court erred in not dismissing plaintiff's bill, and in not 
refusing her the relief awarded, and in not refusing her anv relief. 

4. The Court erred in not decreeing that defendant, William A. 
Hammer be put in status quo as a condition precedent to setting 

aside the deed mentioned in the decree from which appeal is 

25 taken, and in not decreeing as condition precedent to any 
relief for plaintiff that she return to him the 148 $10 notes 
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and 2 $10 checks he gave her for the real estate described in said 
deed, or decreeing that said notes be sequestered, or decreeing that 
plaintiff be enjoined from negotiating them, as by not so decreeing 
she continues to hold said defendant her debtor in the sum;of $1,500, 
and on said notes after maturity and said two checks six per cent 
interest is accruing and will continue to accrue, and against which, 
in the hands of an innocent purchaser for value he has no valid 
defense, and as there are 150 notes and checks he may be, subjected 
to 150 suits on them, covering a period of more than 12 years, the 
last one not maturing for 150 months after date. I 

5. The Court erred in decreeing said deed null and void and set¬ 
ting it aside which was made in full compliance with an agreement 
for that purpose, duly signed, sealed, executed, and delivered, and 
as to which plaintiff has not in her bill complained, and against the 
integrity and continuing force and effect of which there, is not a 
scintilla of evidence, and which is not mentioned in said decree, and 
which if not already recorded may be at any time, and may neces¬ 
sitate an action for specific performance, or damages, or for removal 
of cloud from title to said real estate. 

6. The Court erred in decreeing null and void and setting aside 

said deed. i 

7. The Court erred in decreeing a determination of part of this 

cause and leaving undetermined the remainder of it, and iii making 
and passing a decree which instead of ending litigation ini relation 
to matters involved, promotes and provokes multiplied suits as to 
said matters. i 

26 8. The Court erred in decreeing that within thirty days 

from the signing of said decree the defendant Eleanpr Ting- 
lev Hammer must surrender to plaintiff possession of the real estate 
described in said deed. , 

JEFFORDS & DUTTON, 
Attorneys for Defendants. 

i 

! 1 

f 

Designation for Record. j 

l 

Filed November 4, 1919. j 

i 

♦ ^ ^ ^ ^ j 

I 

I 

The clerk will please furnish copies of the following: 

1. Bill of plaintiff. 

2. Answers of defendants. 

3. Decree of February 14,1919, with appeal thereon. I 

4. Memoranda showing as follows: i 

(a) Giving bond on appeal and approval of same. j 

A (b) Filing statements of evidence with notice to attorneys, 

(c) Continuations for settling statement of.evidence and filing 
transcript. 

5. Statement of evidence. 
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6. Assignment of errors. 

7. This designation for record, with notice to attorneys. 

JEFFORDS & DUTTON, 

Attorneys for Defendants. 

97 * * * * * * * 

Mr. William H. Holloway, 

Attorney for plaintiff: 

Take notice that defendants, appellants herein, have this day filed 
designation for record herein, of which the foregoing is a copv. 

JEFFORDS & DUTTON, 
Attorneys for Defendants, Appellants. 

Nov. 3, 1919. 

Service bv copv acknowledged Nov. 3rd. 1919. 

WM. H. HOLLOWAY, 
Attorney for Plaintiff, Appellee. 


28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 35378 in Equity, wherein Isabe' 
J. Gordon is Plaintiff and William A. Hammer and Eleanor Ting- 
lev Hammer are Defendants, as the same remains upon the files 
and of record in said Court, 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of November, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

CJprJ- 

. Bv W. E. WILLIAMS, 

Assistant Clerk . 
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In the Supreme Court of the District of Columbia 
Equity. No. 35378. 

j- 

Isabel J. Gordon, Plaintiff, \ 


JJTJB . KWfMW* 

\ /•.’ : 


vs. 


William A. Hammer and Eleanor Tingley Hammer, 

Defendants. i 


Be it remembered, That the following is a true, full and complete 
statement in condensed form of the substance of all the testimony 
and evidence and exhibits in above entitled cause considered by me 
as the basis on which final decree herein was passed and made by me 
Februarv 14, 1919. ! 

The statement was duly submitted by defendants and appellants 
herein and filed in Court and has been amended by plaintilt' and 
appellee, and settled by the trial court, and thereupon same is ap¬ 
proved and made a part of the record herein for appeal, and for that 
purpose is signed in duplicate bv the trial Justice Ihe 16th day of 

Oct. 1919. I 

WILLIAM HITZ, 

Justice. 


30 


Statement of Evidence. 




■ 1 : 


Plaintiff testified that she was the wife of Henry D. Gordon, mem¬ 
ber of the Bar of this Court, was deserted by him in the fall of 1916, 
was sad and nervous by reason of same, was having difficulty to 
provide for herself and two children. • ■ ; 

Her sixteen year old son received $20 every two weeks Ifor his 
work and her thirteen year old daughter was not employed at the 
time of the desertion, but in the holidays following, began Work at 
$4 a week and continued until plaintiff transferred the real estate 
involved herein to defendant William A. Hammer, and at that time 
her son’s salary had been increased to $57. a month. j 

She had no means of support except from her children’s earnings, 
and no property except household effects of small value, and the 
real estate involved herein, being Lot 67, Block 20, “Woodley Park,” 
and before her husband deserted her, he collected the rent: for it 
and paid interest, taxes, etc., and looked after and managed this 
real estate. 

At the time her husband went away, she did not know why he 
had deserted her, and she knew nothing of his business affairs, and 
being without means of support for herself and children, was under 
continuous nervous and mental strain and almost distracted. ! 

She sought advice of defendant, William A. Hammer, who Rented 
desk room in her husband’s offices, and had a sign on the door; as an 
attorney and claimed to be a lawyer; that he knew the address of 
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her husband, but refused to give it to her; that while in the office 
of Mr. Hammer, she wrote her husband, following Hammer's sug¬ 
gestions as to what she should write, and handed the letter to him 
to forward to her husband, and later took several letters written by 
her children to their father to Hammer for the same purpose and 
in response, her children received answers from their father through 
Hammer, and these letters were placed in the hands of her attorney 
(not Mr. Hammer) in another case. That she consulted Hammer 
as her attorney and advised with him and relied on his being 
31 faithful to her and her interests at all times in regard to the 
matters of this suit, but she was told and learned he had not 
acted in good faith and took advantage of her financial and nervous 
condition and deprived her of her property without just compensa¬ 
tion, and that she did not at the time understand the terms of the 
transaction, but relied fully on him, and that in January or Feb¬ 
ruary, after the desertion, she called on him in regard to taxes due 
for 1916 on some of her real estate, and he agreed to look up this 
matter for her and let her know about it. 

Later she called on him and was informed by him that the taxes 
for 1916 had been paid on this Cathedral Avenue place, but there 
was other real estate in her name on which $43. taxes were overdue; 
that she did not" know that there was any other real estate in her 
name; that Hammer advised her to pay these taxes and when she 
told him she did not have the money, he offered to pay these taxes 
and take her piano as security, and she agreed to this and turned 
her piano over to him with .the understanding that he was to pay 
the taxes, hauling, etc. and return the piano to her when she paid 
him back. 

That she was afterwards told this real estate had been sold under 
trusts and it was useless for her to pay these taxes, and if thy same 
were in fact paid by Hammer, the money was thrown away, so far 
as she was concerned. 

That the piano has never been returned to her and she had never 
repaid the money to Hammer for the payment of these taxes, and 
did not know if he paid them. 

That she consulted Mr. Hammer in regard to repair bills for tliis 
property, presented her by Shannon & Luchs, her real estate agents 
in whose hands the rental of this place then was, and after this 
desertion by her husband until the deed of this real estate to defend¬ 
ant Hammer, a period of six months, she received only $32. net 
rents, although the house was rented for $53. a month, and all but 
this $62. had been used by the agents to pay repairs, taxes and their 
commissions, etc. 

32 She did not know at the time she deeded this house to Mr. 

Hammer the amount of encumbrance on it, and thought the 
first trust was $5,000, but has since learned it was and is only $4,500. 

She knew there was $135. interest on first trust overdue, that a 
second trust of $274.30 with interest was overdue, and the taxes were 
overdue, and she had no money to pay any of same. 

She was trying to borrow money for that purpose and had much 
difficulty and delay in so doing, and was seriously troubled about 
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losing this real estate in one way or another, as the holder of the 
second trust threatened to sell under it unless the same was paid, and 
the holder of the first trust threatened to sell under it unless overdue 
interest and overdue taxes were paid, and she was without money 
to meet any of these demands. j 

She consulted Mr. Hammer as her attorney about these matters 
and in May or early June, she secured a loan of $1,000, out of which 
to pay off the existing second trust and the overdue interest on the 
first, and overdue taxes, and was to secure this $1,000 by a second 
trust in the place of said second trust to be paid, and that Mr. Ham¬ 
mer knew all about this; that she discussed it several times and with 
him and Mr. William V. Mahonev. a real estate agent, prior to secur¬ 
ing same, and after the loan was secured, but before the loan papers 
were made, Mr. Hammer being aware that it would enable her to 
pay off all said claims and have some money left, and in this condi¬ 
tion of affairs, he came to her house, at six o’clock, Thursday even¬ 
ing, June 14th, 1917, the day the loan was to have been closed, and 
which she had been prevented from closing by reason of a storm 
during the afternoon, which prevented her from going down town, 
and on that visit from Mr. Hammer, he said that he had been out 
looking at Fulton Gordon’s house, that he was to be married soon 
and wanted a house, and asked her what she would sell her house 
for. She offered it to him for $7,000, with the understanding that 
he was to pay off the then existing overdue second trust anil overdue 
taxes and the indebtedness to Shannon & Luchs for taxes, and re¬ 
pairs, and B. F. Saul Co. for overdue interest on first mort- 
33 gage; and Mr. Mahoney and Mr. Meyers $20 each for their 
effort in obtaining the $1,000 loan; and he was to assume the 
first trust, all of which he agreed to, and he agreed to give her $10 
notes, payable monthly, with interest at 6 per cent, for her equity, 
which she did not know the amount of, said notes to be secured by 
deed of trust on the property. The next morning, Friday, June 
loth, 1917, he called at her house and took her over tc Mr. Myers’ 
office in his automobile and called off the $1,000 loan, and! she told 
Mr. Myers, in Hammer’s presence that she had sold the house to 
him, and from there they went to B. F. Saul’s office, and on the 
way over, Hammer told her that her notes would be bearing 6 per 
cent interest; at Saul’s office, he paid interest overdue on first trust, 
and from there Hammer and plaintiff herein went back to his office, 
and he called up the Home Savings Bank, and asked amount of 
second trust. She did not hear what was said over the phone, but 
for sometime he figured and then turned to her and said that she 
knew her equity was $1,500, and she told him, “No, she did not 
say so.” On the next day, Saturday, June 16th, 1917, Hammer 
came to her house in the afternoon with Mr. Leedy, a Notary Public, 
with a paper to be signed by her, and told her that unless she 
knocked off interest on those notes, he would throw up tin deal, and 
she was then at his mercy; and that she did not know ,vhat to do 
and entered the figures in the contract as directed by him; and she 
signed the contract, which she thought would give her $7,000 for 
the property; that the following Monday morning, June 18th, 1917, 
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Mr. Hammer, called at her house in his automobile, with a Notary 
Public Mr. Terry, and she executed a deed to the property, thinking 
all the time that she was getting $7,000 for it; and that they got in 
an automobile and went down to the Recorder of Deeds office, and 
filed the deed; (contract and deed were offered in evidence by the 
plaintiff; deed dated June 18th, 1917, from Isabel J. Gordon to Wil¬ 
liam A. Hammer, acknowledged before S. A. Terry, Notary Purlic; 
contract dated June 16th, 1917, set out in full in answer of 

34 defendant herein). That shortly thereafter, she was told she 
had not received $7,000 for the property, and that she would 

not receive any interest on the notes; and that $1,500 did not repre¬ 
sent her equity. Within the next few days, she called to see her 
attorneys of record, Mr. Jones and Mr. Wells, and placed the matter 
in their hands; • that she did not know the terms of the contract 
when she signed it, and that as the $1,000 loan had been called off, 
she was compelled to sign, and she did not know at that time the 
amount of her equity, or that she did not have security for the notes 
given her. Plaintiff further testified that she had 150 notes, $10 
each, none of which had been paid, that Hammer had given her two 
checks in payment of two of said notes and had requested her to 
hold said checks as he had withdrawn his money from the bank; 
that she had repudiated the said contract and" defendant had never 
carried out any part of it; that she never intended to sell the prop¬ 
erty for less than $7,000, nor intended to sell without security, for 
her equity. That through her attorneys, she had tendered the de¬ 
fendant ail the expenses and disbursements made bv him, less rents, 
collected by him, provided he would convey the property back to 
her, but that Hammer had refused same. 

Plaintiff paid Mr. Hammer no fee because she did not have money 

with which to pay, but intended to pay him whatever he charged 

when she was able to do so. but had never asked him for anv bill and 

• • 

had never offered to pay him anything. 

Robert L. McKeever testified for plaintiff that he was em¬ 
ployed by Shannon & Luchs, a real estate firm, and in charge of the 
sales department; that real estate involved herein had been in the 
hands of this firm for collection of rents and making repairs, etc.; 
that he was familiar with the property and with all the property on 
the Avenue where it is located; that in his opinion, it was worth in 
June 1917, about $7,250, that he formed his opinion from the assess¬ 
ment which was $4,600 and the cost of building this house: that it 
was built about, eight years ago; that this firm had sold several 
houses n?ar this one, but did not remember the prices for 

35 which any of them were sold; that he had never inspected 
this house, and in June, 1917, when plaintiff deeded this 

house to Mr. Hammer, the real estate market was very dull. That 
he had never had any experience in building, and wus now twenty 
years old, and was twelve when this house was built. 

William V. Mahoney testified that he is in the real estate busi¬ 
ness m Washington, D. C., and had been for a number of years past, 
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formerly had an office with Gordon, husband of plaintiff; and Ham¬ 
mer, one of the defendants; about June, 1917, had tried to secure 
the second trust loan of $1,000 on this real estate for plaintiff and 
had applied for same to Mr. Tribby, and to Mr. Stubblefield, and to 
Mr. Goldenberg and to Shannon & Luchs, the real estate agents 
having this property in charge, and that they were the person- 
who were making second trust loans, and that- they had all refused 
to make this loan, but at last he secured it through Mr. George Myers. 

That Mr. Hammer was aware of these efforts; that he reported to 
him about it, as Mrs. Gordon’s attorney. The loan was promised, 
and would enable plaintiff to pay off the then existing second trust 
and interest and overdue interest on the first trust, and overdue 
taxes and expenses of securing loan and would leave soiine balance 
for plaintiff for her immediate use, and that in his opinion the rent 
from this property of $53. per month would take care of the interest 
on the first trust and taxes and repairs, etc., and pay off this second 
loan, which was to be paid off at the rate of $25 per month; that 
Mr. Hammer was a lawyer, and had his sign up as an attorney, and 
witness supposed he was a member of the Bar. i 

That witness was familiar with the property in litigation and con¬ 
sidered it worth in June 1917 about $8,000; that Mr. Gordon paid 
$7,500 for it, and has added a porch to it; that he had been paid $20 
as part commission by check of Mr. Hammer, no part of which had 
been rebated to Mr. Hammer or returned to him, and thiat witness 
had divided this with Mr. Myers who had, in association with him, 
arranged for this $1,000 loan. 

36 That in June 1917 real estate was low in price, market was 
dull, and there was little movement in real estate. 

That Mrs. Gordon, as expense and commission for securing this 
loan, was to pay $100, in addition to six per cent interest and the 
expenses of examining the title and drawing and executing and 
recording the papers, and an additional $40 to Mahoney and Myers 
for their commission, and this loan of $1,000 was to be repaid at the 
rate of $25 per month and interest ; that in the state of the market 
and the condition of real estate at that time, 10% was the lowest 
rate of discount or shave for second trust paper, and much: of it was 
20% and more, and it was at that time difficult to handle second 
trust notes or make second trust loans on anv terms. 

* I 

| 

George M. Myers testified for plaintiff that he had been for some¬ 
time in the real estate business in Washington, D. C., and agreed to 
make this $1,000 second trust loan at 6% interest on this property, 
but only on condition that he be named as a trustee in the deed of 
trust to secure the loan, and that the rent be paid through his office, 
and that he be allowed to apply the rents to the payments of the 
loan, at $25 per month, and to pay over balance in rent, if any, to 
plaintiff; that he was to get a bonus, or discount, of $100 for mak¬ 
ing this loan, and that a commission of $40 was to be paid in addi¬ 
tion to this, and 6% interest, and it was the understanding that this 
second trust loan was to be disbursed through his office for the pay¬ 
ment of the-said commissions and bonus and expenses of examining 
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title and drawing and executing and recording papers, and that all 
interest and taxes and bills against this real estate were to be paid 
out of this $1,000 loan and if there was any balance of same remain¬ 
ing, it was to be turned over to plaintiff. 

This loan was made by witness in connection with Mr. Mahoney, 
who brought the matter to his attention and to his office. That in 
June, when the title had been examined and the loan was ready to 
be closed, plaintiff came into the office of witness with a gen- 

37 tleman she introduced as Mr. Hammer, and the loan was 
called off, Mrs. Gordon saying she had sold the property to 

Hammer. 

That witness is familiar with the property involved in this suit, 
that it was worth in his opinion, at the time plaintiff deeded it to Mr. 
Hammer, about $6,800, if in good condition, and that the property 
would under the circumstances in which this $1,000 second trust nad 
been arranged, stand for it on top of the $4,500 first trust. 

That he had known the plaintiff and her husband for twenty-five 
vears and when she was at his office with Mr. Hammer and this 

%4 

second trust loan was called off, she was not nervous so far as he 
could see, and did not appear otherwise than as she always had when 
he had seen her. 

Captain A. C. Wells testified for plaintiff that he, as attorney of 
record, filed the bill in this case, and that before filing same, he wrote 
defendant, William A. Hammer, asking him to deed the property 
back, and offered to refund to him any money he had expended in 
payment of interest, second trust, and other bills, and that the de¬ 
fendant had refused to deed the property back, but had offered to 
give him a deed of trust to secure the one hundred and fifty monthly 
notes, of $10 each; that defendant had offered him a deed of trust 
to secure said notes, but that said deed of trust was not signed bv the 
wife of defendant, and he declined to consider receiving it unless 
the wife of defendant joined; that no deed of trust properly executed 
by the defendant and his wife had ever been offered to secure these 
notes; that defendant in his dealings with him, would agree to do 
certain things and then the next day go back on his agreement, and 
that he was never able to get him to definitely say what he would or 
would not do. • 

Natalie Gordon and Durant Gordon, daughter and son of 
plaintiff, both testified that Mr. Hammer had censored their letters 
to their father and that for a long time after he left they did not 
know his address; that they left three or four letters for their father 
with Mr. Hammer and received answers from him through 

38 Mr. Hammer. 

were working and living with their 
mother and that their earnings supported the family. That letters 
from their father came direct to them, not giving his address, and 
the daughter testified that Mr. Hammer said'he wished to read their 
letters to their father to see that they did not write anything that 
would make the father angry. 

* 

Whereupon the plaintiff rested. 
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The defendant, William A. Hammer, testified that he was not 
engaged in general practice, his work was mostly collections and 
Municipal practice in D. C. with some Justice of the Peace practice 
in Maryland and Virginia, and that he had never been associated 
with the husband of the plaintiff in practice, but only associated 
with him as a renter of desk room in his office; that he had resigned 
from a Government position for this work, and some time ago given 
it up and was at present employed at the Capitol. 

That there were other desk renters in the office of the husband of 
the plaintiff and they were engaged in the real estate business, and 
that he was about to be married and they knew it and were trying to 
sell him a home and that plaintiff, while in the office had learned 
this situation and asked him to buy her said real estate, and told 
him it was in bad condition and required constant repairing, and 
that during the past five months, she had received in rent after ex¬ 
penses of collecting it and repairs, etc. only $85 and she was not able 
to keep the place as there were overdue interest and taxes on it, and 
the second trust principal and interest were overdue,! and she 
did not wish to be bothered with the place, and in fact must get rid 
. of it some way, and if she did not, one or both trust holders would 
sell her out and she would have nothing left after expenses of sale, 
and auctioneer and advertising and commissions toj trustees, 
etc. - | 

39 Plaintiff told said defendant what was the approximate 
amount of all said overdue bills, and said defendant answered 
that he had no money and could not pay those bills, and; also that 
he could not afford to live in a house that was worth so much as this 
house, and therefore he could not buy this house from plaintiff. 

She continued to pursue him and to urge him to buy! and told 
him he might borrow the money to do that, but he replied that he 
could not afford to pay interest on the value of that house, and there 
was no use talking about selling to him. j 

She continued to urge him and said he did not need to pay her 
any cash for her equity or any interest on same, but only! give her 
$1,500 for her equity, and give that in ten dollar notes due! monthly 
and without interest, and this would last her a long time and be like 
a pension of ten dollars a month and that was what she wanted, and 
she tried to sell this place, and there was no market at the time for 
such a place, and she did not know what she was to do. ! 

She told this defendant she would advise him not to place a sec¬ 
ond trust on the property if he bought it, and it was not necessary 
as she did not ask that of him, that second trusts always made trouble. 

This defendant thereupon told her he would not try'- to borrow 
money to buy this place unless she would agree in writing to sell as 
he did not wish to borrow and then fail to buy the place,! and he 
told her he had on inquiry been told by a friend that he would lend 
this defendant money needed in this transaction, and if she was 
still of the same mind and would make a contract in writing he 
would borrow the money and take her place, paying therefor the 
overdue encumbrances and interests and taxes, etc.' and give her the 
equity in ten dollar notes due monthly and without interest, and 


_ 
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provided she help to have the sale completed without delay, as he 
was to be married in a few days, and if he bought he wished the 
matter all closed up before he married and left on his wedding 
trip. 

39a Plaintiff further told this defendant that the house was m 
very bad condition of repair, and he tood an envelope which 
he exhibited on the stand, and which, at the time of the negotiations 
he and the plaintiff had before them, and on which at that time, at 
her suggestion as to the condition of the house and the immediate 
need of repairs, he wrote a list of same and her estimate of the ex¬ 
pense of such repairs.. 

Thereupon plaintiff and this defendant together made the written 
agreement which was later signed by them, and at the time 7n either 
knew the exact amount of the first trust or of the second trust or in¬ 
terest, and plaintiff was to learn same from her papers at her home 
and later in the day he was to call at her home and the blanks were 
to be properly filled and the agreement signed by the parties. 

Said agreement was put into typewriting and later same day taken 
to home of plaintiff and she read it and filled the blanks by writing 
with pen and ink into same, and then parties hereto signed said 
agreement of sale which was later carried out by parties hereto by 
deed and notes passing as in said agreement provided. This agree¬ 
ment was witness- by a Notary Public who impressed his seal at 
time and place agreement was signed by parties to it. 

This defendant testified he did not know of efforts of plaintiff to 
borrow as she had testified in court and did not know why she ad¬ 
vised him not to place a second trust on this property; that he never 
was her attorney or claimed, to be, and she never paid him anything 
for sendees and never offered to, and he never asked her to pay him 
anything or thought of so doing. That he did not censor letters 
from her and the children to her husband; that in making this pur¬ 
chase of said real estate from plaintiff, he only accepted her offer 
after much urging, and that she told him she had worked in a law 
office and had experience in business and knew how to do 
40 business. 

That he had nothing to do with calling off the loan she 
was trying to make or had made and did not know when she did 
call it off, and had nothing to do with that in any way; that plain¬ 
tiff began talking to this defendant about buying this place the 9th 
of May, 1917, and kept at him until this agreement was made, and 
as this defendant was to be married on the 21st of June he con¬ 
sented to this agreement on condition that plaintiff would help him 
through it and help to have it all closed up before the 21st, his mar¬ 
riage day, and this she agreed to do, and two days after the agree¬ 
ment and notes were executed and delivered, the deed was executed 
and plaintiff in compliance with her agreement went with him and 
introduced him to the persons to whom he was to pay and did pay 
said second trust, and the person to whom he paid said overdue in¬ 
terest, and she also told her real estate agents she had sold this place 
and to pay rents to the defendant, and she also notified the tenant 
and two days later she asked this defendant to pay one of said notes. 
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and he did pay same, and she so marked it and delivered it to him, 
and the next day she asked him to pay another note, an<J he paid it. 
and she marked it paid and delivered it to him, and she also asked 
him to pay one Mahoney $20 for her and he did, and she said she 
would so mark two other notes and deliver same to him, but she 
never did that, and she never cashed the two checks given in pay¬ 
ment of said two notes.- On the day said second note was paid, this 
defendant married and left town for a few weeks and on;his return, 
for the first time learned that plaintiff was not pleased with said sale 
of said real estate, and she came to see him and said she would be . 
entirely satisfied if said notes were secured by trust on the place, and 
this defendant told her he was honest and intended td pay these 
notes and was willing to give a trust securing them on this place, and 
he prepared same and tendered it to attorneys for plaintiff, and with 
it the unpaid of said notes which plaintiff had brought to him when 
she asked for the said trust. That said attorneys refused to 

41 look at said deed of trust so tendered and this defendant took 
it away with him, and returned the notes to plainitiff. 

That he paid for said real estate all it was worth at the time, 
and all he agreed to pay, and all plaintiff asked for it, affd in every 
respect and particular complied strictly with the agreement between 
parties hereto as to same. 

That he did not take advantage of plaintiff, and so j far as he 
then knew and now knows, he dealt with her with entire fairness 
and frankness and the utmost good faith ;• that he did not tell her 
anything that was not true, and did not misrepresent ito her in 
any matter or respect at any time about anything. And did not 
conceal from her anything he knew in relation to this transaction. 

That he did not know she was nervous or under any strain and 
she did not appear different from other persons, or different from 
what she had before her husband deserted her; that this desertion 
occurred in the fall of 1916, and this sale not till June, 1917. 

That soon after this sale, the tenant moved out because the 
place was in bad condition, the walls needed papering, the sewer 
was stopped and water remained standing in the cellar, the window 
shades were torn and missing, and the place was generally in bad 
condition, and this was substantially as plaintiff had represented 
it to this defendant. 

That soon after said tenant moved out of this place, this defendant 
moved into it and ever since had occupied it as and for his home. 

That this defendant had made some few repairs sufficient to 
enable him to live there, and had paid the interest as it became 
due on the first trust since said sale. | 

This defendant testified that he at once and same day he took 
deed to this place, went with plaintiff and paid as part consideration 
for same—overdue interest $135 and second trust $274.34, and 
water tax $7, and expenses of making and recording papers $10, 
and following day to plaintiff for Mahoney $20,; and to 

42 plaintiff $20, making $466.74 as part consideration for real 
estate bought. In addition, the buyer assumed first trust of 

$4,500, and gave plaintiff his $10 notes without interest for $1,500, 

4—3337a 
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and they agreed that present needed repairs would cost $500, and 
. she allowed for that which made the purchase price as agreed on by 
. them at the time $6,966.74. 

On cross examination, defendant said he was not a member of 
the Bar of this Court, was a member of the Bar of the Supreme 
Court of "West Virginia, the highest court of that state, the Court 
of Appeals of the District of Columbia, and- the Supreme Court of 
the United States, and that he did not remember the year of his ad¬ 
mission to the Bar of any of said courts. He did remember dis¬ 
tinctly that when Mrs. Gordon came to him and sold this real estate 
to him, she fixed her own price and her own terms and said $10 a 
month would give her something in the way of an annuity, and that 
she did not wish any trust for these notes and advised witness against 
second trusts because they made trouble. 

That after an agreement of sale had been reached and while the 
stenographer present was preparing the contract, he sat at his 
desk and in plaintiff’s presence wrote out and signed the one hundred 
and fifty $10 notes and that they were dated the same day as the sale 
agreement and when the sale agreement was signed, the notes were 
delivered to plaintiff and she now has all of them except two, and 
also two of defendant’s $10 checks. 

That this defendant did not remember the name of the stenog¬ 
rapher who drew the contract, that the question of repairs necessary 
to the house was discussed and he made a memorandum at the time 
and at the suggestion of the plaintiff as to the amount and nature 
and cost of the immediate and necessary repairs to the house. That 
on making this sale agreement with plaintiff and in consideration 
of the extent and expenses of said repairs, it was agreed between 
them that same was to be a sort of set-off against the interest on 
the notes and they were then, each of them, written “no 
43 interest” by agreement of the parties at the time they were 
prepared. 

That the desk room which he had with husband of plaintiff 
was in a small office in which his desk and that of husband of 
plaintiff were near each other, that the names of both as attorneys 
were printed on the door and that there had been a similar sign 
in front of the building; that he did not know Mr. Gordon’s where¬ 
abouts for sometime after he left the city; that he did not have any 
conversation with Mr. Mahoney regarding the proposed $1,000 loan, 
and no conversation with any one about calling it off; that Mr. 
Wells, as attorney for plaintiff, wrote him about this matter and he 
called and talked with him about it and offered a deed of trust on 
these premises, not signed by his wife, as security for these notes and 
same was refused by Mr. Wells. 

William E. Leedy testified that he went with William A. 
Hammer to home of plaintiff when this contract of sale was executed 
and that plaintiff at the time and place appeared as other persons 
do under like conditions, and when signing an agreement such as 
this was; that he was kept waiting a little time for the parties to 
read the agreement and write something into it, and saw the writing 
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placed in and on the paper, but did not know what was so being writ¬ 
ten, or what was being said about it. The writing was being done 
by plaintiff and witness signed his name as a witness to the sig¬ 
natures of the parties and impressed his Notarial seal. '; 

Witness identified the agreement in evidence and copy of which is 
in the pleadings. 

I 

I 

Captain John A. Petty testified he had been many;years in the 
real estate business in the District of Columbia and at time of sale of 
real estate involved herein and for some time before thqn, had been 
with B. F. Saul firm and had charge of a division of the business 
and knew plaintiff from time her husband deserted her id Septembei, 
1916, and she had been calling at his office in regard to interest 
overdue there and taxes overdue on said real estate; that she had no 
money to pay same. i 

44 That the first trust was held at his office and plaintiff talked 
with him about her difficulties in regard to the overdue bills 

against it and her lack of success in trying to raise money to meet 
same, and told him what she was getting for it, and asked his advice 
about selling and he advised her to sell. That later she came to 
the office and had defendant William A. Hammer wijth her and 
‘ introduced him and told of having taken advice of witness and sold 
to said defendant and expressed herself as much pleased with said 
sale and witness advised her she had made a good. sale, j 

That by reason of handling the first trust on said real estate, wit¬ 
ness knew the value and conditions of same and that in his opinion 
the sale price was fair and reasonable, and that the place was like 
others in same row and location and were sold when new i for $7,000. 
and less, and that was about eight years ago or more and any 
house like this one depreciates more than five hundredi dollars in 
that time, and this one had depreciated that much, and at time of 
sale was worth not over $6,500 if that much. That real; estate was 
very low and little doing in it at time of this sale, and money was 
close and that, with low price and dull market, was fhe reason 
plaintiff had so much difficulty in borrowing on a second trust on 
this place, and these reasons he had in min d when he advised her 
to sell to defendant, W illiam A. Hammer, to whom pldintiff had 
told witness she was negotiating for sale to him of this place. 

Harold E. Doyle testified that he had been engaged in the 
real estate business for past 25 years in the District of Columbia, 
and in handling real estate in the locality where is located the place 
involved in this action, and knew the value of same; that he had 
examined it shortly before testifying for the purpose of making 
certain of its conditions at that time, and that he knew its condition 
at time of sale by plaintiff to William A. Hammer. 

That the value of this place was at time of that sale, $6,500. That 
the price of real estate then was low and there was almost 

45 no movement in real estate and it was difficult to isell same 
.or borrow money on it as money was also then very Close, and 

not much available for real estate loans. 




M. E. Zepp testified in behalf of defendant, William A. Hammer, 
that he was tenant in the place involved in this action, and left it 
shortly after plaintiff sold it to him, and because of its bad condition, 
the hot water heater would not burn and accordingly kept witness 
from getting anv warm water from it; that ten window shades were 
a disgrace to the place; that the top of the ice box was rotted, and 
that there was stagnant water six inches deep in the cellar, and he t 

would notify health officer about that, and that rooms in the place 
needed papering. 


Whereupon the defendants rested. 


Plaintiff in rebuttal testified that it was impossible for her to have 
given anv statement to the defendant at the time stated bv him with 
reference to any needed repairs to the property or cost of such re¬ 
pairs, for she knew nothing about the condition of the house, and 
had not been in it since she moved from it several years ago; that she 
had at all times during her transactions with this defendant looked 
on him as her attorney, had placed greatest confidence in him and 
he had greatly deceived her; that he had not prepared the agreement 
or the notes in her presence and the signing of said agreement had 
been precisely as stated in her examination when last on the stand, • 
and that everv word of the testimonv of defendant, William A. Ham- 
mer, was false; that she had never cashed these two ten dollar checks 
because she understood that she could not maintain this suit if she 
had; that if she cashed these checks she would lose her suit. 

Attorney Wells, in rebuttal for plaintiff, testified that he wrote 
defendant William A. Hammer asking him to consent to deed back 
place to plaintiff, and offered to return notes and pay him back the 
money he had paid out to meet the said overdue bills against this 
place, such 'as interest, taxes, second trust, etc., and this was 
48 refused, and that he also asked for deed of trust and same 
signed by said defendant was offered and refused because not 
signed by his wife; that witness wrote to father of the lady who later 
became the wife of said defendant, and called his attention to this 
transaction, because defendants wife was a daughter of a friend of 
witness and he did not wish to file a suit charging the son-in-law with 
fraud without first advising him. 

Thereupon both sides rested. 

All the foregoing proceedings were had and no objections were 
noted and no exceptions taken during the trial. 

The following papers were offered in evidence. 

Sale agreement referred to in the testimony. 

The deed from plaintiff to William A. Hammer of the real estate . 
involved herein, as follows: 
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This Deed 
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Made this Eighteenth day of June in the year one thousand nine 
hundred and seventeen, by and between Isabel J. Gordon of the 
District of Columbia, acting in relation to her sole and. separate 
estate, party of the first part, and William A. Hammer, of the same 
place, party of the second part. 

Witnesseth, That in consideration of Ten (10) Dollars, the party 
of the first part does grant unto the party of the second part, in fee 
simple, all that piece or parcel of land in the County of Washington, 
District of Columbia, described as follows: to wit: Lot numbered 
Sixty-seven (67) in Middaugh & Shannon, Incorporated, subdivision 
of Lot in Block numbered Twenty (20) “Woodley Park,” as per 
plat recorded in the office of the Surveyor for the District of Columbia, 
in Liber 38, at folio 91, together with the improvements, rights, privi¬ 
leges and appurtenances to the same belonging. 

And the said party of the first part covenants that she will warrant 
specially the property hereby conveyed and that she will execute such 
further assurances of said land as may be requisite. 

Witness her hand and seal the day and year first hereinbefore writ¬ 
ten. ’ j’ 

ISABEL J. GORDON. ! [seal.] 

In presence of 

S. A. TERRY. 




-it 






District of Columbia, To wit: 


’■;! 

. 
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I, S. A. Terry, a notary public in and for the District of Columbia, 
do hereby certify that Isabel J. Gordon, party to a certain deed bear¬ 
ing date on the 18th day of June, 1917, and hereto annexed, person-' 
ally appeared before me in said District, the said Isabel J. Gorden be- 1 
ing personally well known to me as the person who executed the same 
deed and acknowledged the same to be her act and deed, j 
Given under iny hand and seal this 18" day of June, 1917. 

S. A. TERRY, |[seal.] 
[notarial seal.] Notary Public. 
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The two notes, marked paid and given Hammer by Mrs. 
Gordon on receipt of his checks which were never cashed, 
with the endorsements on them, were as follows: 


$ 10 . 


One month after date I promise to pay to the order of Isabel J. 
jrdoi 
ceived. 


Gordon Ten Dollars at 61o-14th St., N. W. no interest. Value re- 

* 1 



■' ■/■.''lift! 


No. one (1). 

Marked across face— 


W. A. HAMMER. 




Received payment in full, June 21, 1917. 


I 


ISABEL J. GORDON. 


■ItJii 
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$ 10 . 


Wash., D. C., June 16, 1917. 


150 months after date I promise to pay to the order of Isabel J. 
Gordon Ten Dollars at 605-14th St., N. W., no interest. Value re¬ 
ceived. ;_ 

W. A. HAMMER. 

No. 150. ' 

Marked across face— 


Received pavment in full June 20, 1917. 

/ ISAJBEL J. GORDON. 

% 

The $20 check of Mr. Hammer to William V. Mahoney with en¬ 
dorsements thereon ? as follows: 


National Bank of Washington 


15-7 


Washington, D. C., June 21st, 1917* 
No. —. 

Pav to the order of Wm. V. Mahonev $20.00 Twenty and 00/100 

* 

Dollars. . . 

Paid to Mr. Mahoney for Mrs. Gordon in consideration that two 
notes of June 16th, 1917, on 2234 Cathedral Ave. Property be can¬ 
celled and returned to W. A. Hammer. 

WILLIAM A. HAMMER. 

. Endorsed: Wm. V. Mahoney. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3337. William AJ Hammer et al. vs. Isabel J. Gordon. Court of 
Appeals, District of Columbia. Filed Dec. 1, 1919. Henry V. 
Hodges, clerk. • 
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In the Court of Appeals of the District of Columbia 


January Term, 1920. 


No. 3337. 


WILLIAM A. HAMMER 

I 

and i 

ELEANOR TINGLEY HAMMER, 
APPELLANTS, 

* I 

VS. ! 

ISABEL J. GORDON, APPELLEE, j 


i 

BRIEF FOR APPELLANTS 


STATEMENT OF CASE j 

In the trial court appellee sued appellants, who are hus¬ 
band and wife, to cancel a deed from appellee jto the 
husband before marriage, and alleged fraud by him as 
ground of action. 

Appellee is Isabel J. Gordon, and appellants are William 
A. Hammer and wife, and for convenience they will be 
designated in the brief as Mrs. Gordon and Mr. Hammer 
and Mrs. Hammer. 

Mr. Hammer, who is a member of the bar of the high¬ 
est court of West Virginia and of this court and of the 
United States Supreme Court, but not a member of the 
bar of the Supreme Court of the District of Columbia, re¬ 
signed a position in the service of the United States and 
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rented desk room in the office of the husband of Mrs. 
Gordon and was engaged almost entirely in collections and 
practice in lower courts incident thereto, but was never 
associated in practice with Mrs. Gordon’s husband, who is 
a member of the bar of this jurisdiction (Rec., 23-26). 

Husband of Mrs. Gordon deserted her in September, 
1916 (Rec., 27), and on May 9, 1917 (Rec., 24), she 
began talking with Mr. Hammer about selling him the real 
estate involved herein, and June 16, 1917, made duplicate 
written contract with him to sell it to him, and two days 
later, in compliance with that contract, made and delivered 
her deed of that date to him. 

Before Mrs. Gordon was deserted by her husband he 
managed this real estate for her, and after such desertion 
a real estate firm managed it for her (Rec., 17). 

It was encumbered by a first trust of $4,500, a second 
trust of $270.34, and at the time of the said sale contract the 
taxes were overdue and the interest on the first trust was 
overdue; and the holder of same was threatening sale at 
auction for default. 

The second trust and interest were overdue, and holder 
of same was threatening sale at auction for default (Rec., 
18, 19). 

Mrs. Gordon was making efforts to borrow $1,000 to be 
secured by a second trust on this real estate, with a view 
of using the proceeds to pay said overdue taxes and over¬ 
due interest on first trust and overdue principal and interest 
of said second trust. 

With the exception of signing papers, Mrs. Gordon had 
some time before making said sale contract, completed ar¬ 
rangements to borrow said $1,000. 

Mrs. Gordon was to pay for this $1,000 a bonus of $100, 
in addition to that a commission of $40, expenses of ex- 


amining title and drawing and executing and recording 
papers (Rec., 21), and if there remained any balance of 
this $1,000, it was to be turned over to her (Rec., 22). 

The conditions on which she was to borrow thi^ $1,000 
were that the person who advanced it was to be named as 
trustee in the deed of trust to secure it, and was to dis¬ 
burse the money to pay above-mentioned bonus, commis¬ 
sions, fees, and expenses, and pay the balance, if any, to 
Mrs. Gordon; and he was also to collect the rent on the 
said real estate (Rec., 21, 22). 

At the time of said sale contract and dee< this real 
estate was rented for $53 a month, and for a period of six 
months prior to that time the net rent to Mrs. Gordon 
was only $62, and the remainder of the rent was paid by 
her agents for repairs, taxes, their commissions, etc. 
(Rec., 18). 

Said sale contract provides that buyer is to a ;sume and 
pay said first trust of $4,500 and second trust of $237.34 
and interest, $135 overdue interest on the first trust, all 
overdue taxes, and, in addition to all this, give Mrs. Gor¬ 
don $1,500 face value of promissory notes of $1|0 each 
without interest and payable monthly (Rec., 8, 9). 

The notes were made and delivered the day the sale con¬ 
tract was signed and bear even date with it (Rec., 9f-30). 

This sale contract and notes mentioned in it arc dated 
June 16, 1917, and Mr. and Mrs. Hammer were married 
June 21, 1917 (Rec., 25), and immediately this sale con¬ 
tract was made Mr. Hammer was to provide himself with 
money to enable him to carry out his part of it and this he 
did, and the deed was to follow soon as practicable, and 
Mrs. Gordon would then assist Mr. Hammer in making the 
payments, as provided, and this she did; and as soon as she 
delivered her deed she went with him to the Recorder of 
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Deeds, and there it was filed for record; to the holder of 
the first trust; to the person who was to advance said 
$1,000 loan; and elsewhere about town, and she introduced 
Mr. Hammer to those to whom he was to make and did 
make said payments (Rec., 19). 

This was done by Mrs. Gordon thus immediately so she 
might be sure these payments were made, and the haste on 
the part of Mr. Hammer was so they might be made before 
his wedding, and all these payments were made between 
June 18 and 21. 

During these days Mrs. Gordon asked Mr. Hammer to 
pay her other money, and he paid her $10 on June 20, for 
which she delivered to him one of said $10 notes, marked 
across its face— 

“Received payment in full June 20, 1917. Isabel J. 
Gordon” (Rec., 29). 

Also one other of said $10 notes marked across its face— 

“Received payment in full June 21, 1917. Isabel J. 
Gordon” (Rec. 30). 

Also she requested payment of $20 more to one William 
V. Mahoney, to whom she was indebted, and Mr. Hammer 
did, June 21, 1917, pay, as requested and by check, said 
$20 to said Mahoney— 

“For Mrs. Gordon in consideration that two notes 
of June 16, 1917, on 2234 Cathedral Avenue property 
be canceled and returned to W. A. Hamm er” (Rec 
30). 

But these tw onotes have not been returned to him, and 
Mrs. Gordon still has them. 


Mr. Hammer paid two notes first above mentioned with 
checks, but Mrs. Gordon has not cashed same and still 
has them, and she testified that she had not cached the 
checks because Mr. Hammer “requested her to hold said 
checks, as he had withdrawn his money from the bank” 
(Rec., 20). 

She also testified “that she had never cashed these two 
$10 checks because she understood that she could not 

i 

maintain this suit if she had; that if she cashed the checks 
she would lose her suit” (Rec., 28). 

Mr. Hammer paid all the money provided in said con¬ 
tract to be paid by him and same aggregate, including the 
trust of $4,500 assumed and the $1,500 notes giyen and 
an allowance of $500 for making needed repairs, the sum 
of $6,966.74, and taxes, $68.10, making $7,034.84. i 
• This house then needed repairs and soon the tenant 
vacated it because out of repair, and Mr. Hammer and his 
wife then moved into it and there remained and were there 
at time of trial below (Rec., 24-25, 26-28). 

Mrs. Gordon testifies that shortly after date of deed she 
was told she had not received $7,000 for this property and 
would not receive interest on these notes, and she consulted 
her attorneys, through them offered to pay Mr. Hammer 
back the money he had paid out for her, and asked that 
property be deeded back to her (Rec., 28). i 

On return of Mr. and Mrs. Hammer from the wedding 
trip, he offered a deed of trust executed by him on this 
real estate to secure said $10 notes, but it was refused be¬ 
cause Mrs. Hammer did not join in this trust (Rec., 22, 25). 

Mrs. Gordon testified and called as witnesses a clerk em¬ 
ployed by her said real estate agents to testify as to the 
value of this real estate (Rec., 20), the two witnesses who 
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were to make her this $1,000 loan (Rec., 20, 21, 22), and 
her son and daughter (Rec., 22). 

After testifying in his own behalf, Mr. Hammer called 
as witnesses the notary who witnessed the said sale con¬ 
tract, a tenant in this house at time of sale, a clerk with 
the holder of said first trust and a real estate expert. 

The trial justice made a decree annulling said deed and 
rendering an accounting between Mrs. Gordon and Mr. 
Hammer covering the rent, gas bills, electric light bills, 
taxes, interest, repairs and all disbursements and expendi¬ 
tures made by Mr. Hammer as part consideration for the 
deed, made before or after signing said deed, and all ex¬ 
penditures and disbursements of money otherwise on ac¬ 
count of said premises, and that same is in payment of 
rent for the premises and improvements thereon, with 
execution against Mr. Hammer and his wife and that they 
surrender possession of said premises within thirty days 
(Rec., 13). 

From this decree appeal is taken on the whole case to 
this court. 

ASSIGNMENT OF ERRORS 

1. The court erred in finding from the evidence the 
fact to be that the relationship of attorney and client ex¬ 
isted between i the plaintiff and defendant, William A. 
Hammer. 

2. The court erred in finding that the evidence shows 
that there was fraud practiced upon the plaintiff by the 
defendant, William A. Hammer. 

3. The court erred in not dismissing plaintiffs bill and 
in not refusing her the relief awarded, and in not refusing 
her any relief. 
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4. The court erred in not decreeing that defendant, Wil¬ 
liam A. Hammer, be put in status quo as a condition prece¬ 
dent to settin gaside the deed mentioned in the decree from 
which appeal is taken, and in not decreeing as condition 
precedent to any relief for plaintiff that she return to him 
the 148 $10 notes and two $10 checks he gave her for the 
real estate described in said deed, or decreeing that said 
notes be sequestered, or decreeing that plaintiff be enjoined 
from negotiating them, as by not so decreeing she continues 
to hold said defendant her debtor in the sum of $1,500, 
and on said notes after maturity and said two checks 6 per 
cent interest is accruing and will continue to accrue, and 
against which, in the hands of an innocet purchaser for 
value he has no valid defense, and as there are 150 notes 
and checks, he may be subjected to 150 suits on them, 
covering a period of more than twelve years, the last one 
not maturing for 150 months after date. 

5. The court erred in decreeing said deed null and void 

and setting it aside, which was made in full compliance 
with an agreement for that purpose, duly signed, j sealed, 
executed, and delivered, and as to which plaintiff has not 
in her bill complained, and against the integrity an/., con¬ 
tinuing force and effect of which there is not a scintilla of 
evidence, and which is not mentioned in said decree, and 
which, if not already recorded, may be at any time, and 
may • necessitate an action for specific performance, or 
damages, or for removal of cloud from title to saiid real 
estate. : 

j 

6. The court erred in decreeing null and void and setting 
aside said deed. 

7. The court erred in decreeing a determination of part 
of this cause and leaving undetermined the remainder of 
it, and in making and passing a decree which, instead of 
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ending litigation in relation to matters involved, promotes 
and provokes multiplied suits as to said matters. 

8. The court erred in decreeing that within thirty days 
from the signing of said decree the defendant, Eleanor 
Tingley Hammer, must surrender to plaintiff possession of 
the real estate described in said deed. 

ARGUMENT 

1. The court erred in finding relationship of client and 
attorney. 

2. The court erred in finding fraud. 

3. The court erred in not dismissing plaintiff’s-appel- 
lee’s bill. 

These three assignments of error will be argued to¬ 
gether. 

No actual fraud is alleged or claimed, and the only al¬ 
legations of fraud in the bill are as follows: Mr. Hamer 
“did not act in good faith with her” and “took advantage 
of her financial and nervous condition and deprived her of 
her property without just compensation and without a full 
and complete understanding by her of the certain terms of 
the transaction herein referred to” (Rec., 2). And Mr. 
Hammer “proceeded to produce a paper writing purporting 
to be a contract of sale, which he requested her to sign, 
and which paper she forthwith did sign; and she, not fully 
understanding or being conscious of the terms of said con¬ 
tract, because of her nervous condition, and realizing that 
since the loan had been called off, she was compelled to 
accept almost any terms which he would force upon her” 
(Rec., 3). 

The words “did not act in good faith with her” and 
“took advantage of her financial and nervous condition” 
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do not mean anything, and because there is no allegation 

I 

or proof as to what is meant by these words and no alle¬ 
gation or proof of acts by Mr. Hammer prejudicial to 
Mrs. Gordon, or any falsehoods or misrepresentations by 
Mr. Hammer to Mrs. Gordon, or any promises, or any 
concealments, or anything else as a basis for these naked 

I 

and unmeaning allegations. 

It is not sufficient to allege want of good faith, or bad 
faith, and stop there. It is not sufficient to allege a defend¬ 
ant took advantage of a plaintiff and stop there. To make 
out fraud, it is necessary to allege or prove, or both, what 
was the bad faith and in what manner advantage was taken 
of the complaining party. 

These naked allegations without explanation and with¬ 
out proof amount to nothing. j 

Any number of repetitions of the word fraud, or other 
words of same import, do not constitute fraud. j - 

I 

I 

“Fraud can not be presumed, but must be clearly 
proved.” 

Security Investment Co. v. Garrett, 3 Appi D. C., 
69, 76. j 

Jackson v. Clifford, 5 App. D. C., 312. 

Warner v. Jackson, 7 App. D. C., 211, 216. 

“Unless all the facts and circumstances of a given 
case, when taken together, are strong enough to gen¬ 
erate a clear, rational conviction of the existence of 
fraud, that conclusion ought not to be adopted which 
will destroy a prima facie good title and blacken the 
characters of the parties concerned.” 

McDaniel v. Parish, 4 App. D. C., 216. j 

* , I • 

• > r > r 

Those allegations following that Mrs. Gordon was de¬ 
prived of her property without just compensation mean 
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nothing in the light of the proof that she recieved for it all 
it was then worth, and all she asked for it. 

The allegation that she forthwith signed a paper, not 
understanding it because she was nervous, is contradicted 
by the further statement in the same paragraph that she 
“ realising” etc. (Rec.). 

The sole reliance of Mrs. Gordon for relief herein is 
constructive fraud based on the claim that Mr. Hammer 
was her attorney, and there is not a scintilla of proof as to 
that except her uncorroborated testimony. 

She does not testify that she employed him or agreed to 
employ him or paid him for services, or agreed to pay him 
for services, and while her bill alleges she sought Mr. 
Hammer’s confidential advice and assistance on numerous 
occasions, she does not testify to a single instance sus¬ 
taining that, or to anything in the way of attorney and 
client relations. 

As to the negotiations of this real estate sale and what 
took place when the sale contract and notes were signed 
and delivered, and later the deed, there is no testimony 
except that of Mrs. Gordon and Mr. Hammer. Mrs. Gor¬ 
don’s witness, who was to make this loan and disburse it 
and collect the rent, testified that he had known Mrs. Gor¬ 
don and her husband for twenty-five years, and when she 
and Mr. Hammer were at his office and this second trust 
loan was called off, “she was not nervous so far as he 
could see, and did not appear otherwise than as she al¬ 
ways had when he had seen her” (Rec., 22). 

Mrs. Gordon testified that at the time of these negotia¬ 
tions and sale contract and delivery of deed she had an 
attorney—not Mr. Hammer (Rec., 18). 

Mrs. Gordon does not allege, testify, or claim that Mr. 
Hammer told her anything not true, made any misrepre- 


/ 





sentations to her, or concealed anything from her in rela¬ 
tion to this transaction. 

i # 

She testifies that the $1,000 loan was secured by her in 
May or early in June (Rec., 19), but she makes no ex¬ 
planation why she did not avail herself of it from that 
time to June 16, when this sale contract was made. 

i 

During this period she might either take this | loan or 
sell to Mr. Hammer, and she sold to him; and he should 
not suffer because she preferred to do this instead of bor¬ 
rowing the $1,000. | 

The witness Petty testifies she talked with him at this 
time about her situation and told him what she was get¬ 
ting for this property, and asked his advice about selling; 
and he advised her to sell; and she later came to his office 

I 

and had Mr. Hammer with her and introduced him and 
said she had taken the advice of this witness—Petty—and 
sold to Mr. Hammer; and she was pleased with the sale 
(Rec., 27). j 

This testimony is not contradicted, and Mrs. Gordon 
testified in rebuttal after this witness had so testified 
(Rec., 28). 

It, therefore, appears that in addition to the cither at- 

l 

tomey Mrs. Gordon had at the time of making this con¬ 
tract of sale and deed, she consulted this witness Petty, 
who was employed in the office of the holder of the first 
trust on the real estate involved herein, and explained her 
condition and her chance to sell this property to Mr. Ham¬ 
mer and asked the advice of this witness, and acted upon 
it, and later returned to him and informed him she had 
taken his advice and acted upon it and was pleased with 
what she had done (Rec., 27). 

There is no testimony to show that after negotiations 
for this loan had been completed for Mrs. Gordon, and. 
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as Mrs. Gordon testifies, had been “called off,” it might 
not even then have been called on again; and Mrs. Gor¬ 
don’s witness, who was to make this loan and be named 
as trustee in deed of trust to secure it, and disburse the 
money loaned, and collect the rents on the property, testi¬ 
fied “that the property would, under the circumstances in 
which this $1,000 second trust had been arranged, stand 
for it on top of the $4,500 first trust” (Rec., 22). 

This is the witness who testified he had known Mrs. 
Gordon for twenty-five years, and at this time she was no 
more nervous than she ever had been. 

Mrs. Gordon’s witness who helped her about arrange¬ 
ments to borrow this $1,000 testified that he tried to bor¬ 
row it from Tribby, from Goldenberg, from Stubblefield, 
and from Shannon & Luchs, who were the then agents 
handling this property for Mrs. Gordon and collecting the 
rent, and that they were the persons who were then making 
second trust loans, and they all refused to make this loan 
(Rec., 21). 

This testimony helps to fix the value of the property, to 
show difficulties in securing second trust loans, to explain 
why Mrs. Gordon told Mr. Hammer “she would advise 
him not to place a second trust on the property if he bought 
it, and it was not necessary, as she did not ask that of him; 
that second trusts always made trouble” (Rec., 23). 

Mrs. Gordon alleges in her bill that she consulted Mr. 
Hammer as her attorney, and testifies to same effect; but 
she does not allege he was in fact or law her attorney or 
that he knew or had reason to know she thought he was 
her attorney; and she does not allege or testify to any 
facts, and no witness testifies to any facts, which show him 
to have been her attorney; and there is no testimony of 





any conditions from which she had any right to understand 
she was consulting him as such; and against this state of 
the case there is the answer and testimony of Mr. Ham¬ 
mer that he was not her attorney and her testimolny that 
she had not paid him a fee, had not offered to pay him 
anything and had never asked him for any bill. 

Mrs. Gordon alleges in Tier bill that from December until * 
June continuously she sought Mr. Hammer’s confidential 

_ I 

advice and assistance on numerous occasions (Rec., 2), 
but does not so testify. But in her testimony she says 
“that she consulted Hammer as her attorney and advised 
with him and relied on his being faithful to her and her 
interests at all times in regard to the matters of this suit” 
(Rec., 18). 

In other words, she testifies she employed Mr. Hammer 
as her attorney for the specific service and work of selling 
this real estate for her to him—from her as owner: to him 
as buyer. 

About this real estate sale to Mr. Hammer, the uncontra¬ 
dicted testimony is that Mrs. Gordon consulted the witness 
Petty and took his advice and was pleased with her! sale to 
Mr. Hammer, and took him to the office of the Witness 
and so told him (Rec., 27). And further that at the time 
she had an attorney, not Mr. Hammer. The proof fails 
to show the relation of client and attorney. 

To constitute the relationship of. attorney and client 
necessitates a contract of employment, which means an 
offer or request by the client and an acceptance or assent 
by the attorney. There must be an actual contract or 
agreement, either express or implied. 

The fact that the defendant was an attorney and that he 
was willing to prepare papers for the conveyance of prop- 
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erty from the plaintiff to himself is not enough to show the 
existence of the relationship of attorney and client. 

Stout et al. v. Smith, 98 N. Y., 25. 

Francisco v. Dove, 231 Ill., 402. 

Bowers v. Virden, 56 Miss., 595. 

The employment of an attorney merely as a scrivener 
does not create the relationship of attorney and client. 

DeWolf v. Strader, 26 Ill., 225. 

In order to constitute the relationship a professional one 
and not merely one of principal and agent, the attorney 
must be employed either to give advice upon a legal point, 
to defend or prosecute an action in a court of justice, or to 
prepare and draft in legal form such papers as deeds, 
wills, contracts, and the like. 

6 C. J., 631, par. 126. 

It is respectfully submitted that this court should find 
that the relation of client and attorney did not exist be¬ 
tween Mrs. Gordon and Mr. Hammer, and reverse he 
trial court. 

VALUE OF REAL ESTATE INVOLVED 

But if it be held by this court that the relation of client 
and attorney existed between Mrs. Gordon and Mr. H am - 
mer, then before the trial court should be affirmed, it 
must appear that by reason of this relation and this alone 
Mr. Hammer bought this real estate for less than it was 
worth at the time. 

An attorney may deal with his client if not to the preju¬ 
dice of the client, and from examination of the record it 
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appears that Mrs. Gordon sold this real estate to Mr. Ham¬ 
mer for all it was worth. 

Mrs. Gordon testifies “she offered it to him for $7,000” 
(Rec., 19). 

The pleadings and testimony show that he paid her for 
it $6,966.74 (Rec., 26), and, in addition to that, taxes, 
$68.10 (Rec., 9), which makes in all $7,034.84. ! 

Mrs. Gordon does not testify as to value of this real 
estate, but only “she never intended to sell the property for 
less than $7,000, nor intend to sell without security ; for her 
equity” (Rec., 18). Mrs. Gordon's witness McKeever 
testified that he was employed by Shannon & Luchs, the 
real estate agents who managed this property for Mrs. 
Gordon, and who refused to make the requested loan of 
$1,000 on it, and that in its his opinion it was worth about 
$7,250; that he formed his opinion from the assessment, 
which is $4,600, and the cost of building the house; that 
it was built about eight years ago; that his firm had sold 
other houses near this one, but he did not remember the 
price for which any of them sold; that he had never in¬ 
spected this house; that at time of this sale the real estate 
market was very dull; that he had never had any jexperi- 
ence in building; is now twenty years old; and was twelve 
years old when this house was built (Rec., 20). 

Mrs. Gordon’s witness Mahoney testified that he had 
been in real estate business in the District of Columbia for 
a number of years and formerly had desk room in offices 
of Mrs. Gordon’s husband and helped to make arrange¬ 
ments for Mrs. Gordon to borrow this $1,000; and that the 
property was worth about $8,000, which is $1,000 more 
than Mrs. Gordon asked for it and intended to get for it. 
His testimony shows him to be a real estate loan broker, 
and he testifies that when this sale was made “reaj estate 
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was low in price, market was dull, and there was little 
movement in real estate.” * * * “At that time 10 per 
cent was the lowest rate of discount or shave for second 
trust paper, and much of it was 20 per cent and more, and 
it was at that time difficult to handle second trust notes or 
make second trust loans on any terms” (Rec., 21). 

Mrs. Gordon’s witness Myers testified that he had been 
for some time engaged in the real estate business in the 
District of Columbia and was making this $1,000 loan, 
and that the real estate involved herein was worth about 
$6,800 if in good condition” (Rec., 22). The uncontra¬ 
dicted testimony is that it was not in good condition, and 
that $500 was a reasonable amount to put it in good condi¬ 
tion (Rec., 26). 

For Mr. Hammer, the witness Petty testified he was 
familiar with this real estate, was employed in the office 
which held the first trust on it; that the houses like it in 
same row sold eight years ago when new for $7,000; that 
houses like this depreciate more than $500 in that time, and 
that this one had depreciated that much and “at time of 
sale was worth not over $6,500, if that much” (Rec., 27). 

The witness testified, as others did, “that real estate was 

I 

very low and little doing in it at time of this sale, and’ 
money was close, and that, with low price and dull mar¬ 
ket, was the reason plaintiff had so much difficulty in 
borrowing on a second trust on this place” (Rec., 27). 

For Mr. Hammer the witness Doyle testified he had 
been engaged in the real estate business in the District of 
Columbia for the past twenty-five years and in handling 
real estate in the locality where this is located, and knows 
its value and had examined this house shortly before testi¬ 
fying and knew its value at time of sale; “that the value 
of this place was at the time of that sale $6,500”; that the 
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price of real estate was then low, there was almost no move¬ 
ment in real estate, it was difficult to sell same or borrow 
money on. it, as money was also then very close, and not 
much available for real estate loans (Rec., 27). 

This witness and the witness Petty are the only ones 
who showed themselves qualified to testify as to value, and 
this witness had lately examined the property with a view 
of testifying as to its value. 

The testimony shows that for six months prior to the 
time Mrs. Gordon sold this property she received a net 
income of $62, and at this rate the net income j on the 
property would be $124 a year, and this means that the 
equity in the property was sufficient to produce that in¬ 
come, and at the rate of 6 per cent the equity would be 
$2,066; and Mr. Hammer paid more than that for it. 

Mr. Hammer testified he paid for this real estate all it 
was worth and all he agreed to pay for it, and he is cor¬ 
roborated by the witnesses Petty and Doyle, who know its 
value, and he is also corroborated by the witness Myers, 
who testified for Mrs. Gordon and as to value of real estate 
is not contradicted by Mrs. Gordon and not contradicted by 
any witness for her except Mahoney, whose testimony 
about trying to make a second trust seems to contradict 
his valuation, and McKeever, who is clearly disqualified on 
value. 

So that if Mr. Hammer was attorney for Mrs. Gordon 
to sell her real estate to himself, it abundantly seem? from 
the evidence he paid all it was worth, and instead of deal¬ 
ing with her unfairly, he did her a favor by buying this 
real estate at the price paid. And, therefore, it is respect¬ 
fully submitted on this ground the trial court should be 
reversed. 
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4. Mr. Hammer should have been placed in status quo 
as a condition precedent to setting aside the deed. 

The fundamental principles of equity require as a prece¬ 
dent condition for setting aside a deed that the complaining 
party, who made the deed and received the purchase price, 
must return it, and this is so well recognized that it is 
hardly necessary’ to cite authorities. 

Failing to decree return of the notes paid as part of the 
purchase price, leaves Mrs. Gordon holding 148 notes for 
$10 each by Mr. Hammer to her order, negotiable and run¬ 
ning for 149 months from date, and in addition two $10 
checks from him to her order. If she negotiates these 
notes and they appear in hands of an innocent holder for 
value, Mr. Hammer has no defense against them and may 
be sued 150 times on these notes and checks, and all bear 
interest after. maturity. The decree expressly provides 
that all disbursements made by Mr. Hammer before or af¬ 
ter this deed, or otherwise on account of the premises, is 
declared payment of rent for same. If this decree means 
that Mrs. Gordon may have her real estate and at the same 
time have Mr. Hammer’s money and notes and checks for 
it, that is an atrocity and for that reason ought to be set 
aside by this court. If this decree covers only the interest 
and taxes and light bills and water bills and repair bills 
and gas bills and the like, which are enumerated in the 
decree and the 148 notes and two checks for $10 each, 
which she still retains, then the decree is an atrocity and 
ought to be set aside by this court. 

If it is impossible to know what the decree includes and 
means, it should, because of indefiniteness, uncertainty, and 
ambiguity, be set aside. 

This decree should be set aside on the ground of its 
errors in accounting. 
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For six months prior to the time Mrs. Gordon sold/the 

property the average net rent to her per month was $p.33. 

From the day of purchase, June, 1917, to March 15,1919, 

I 

the date fixed in the decree as the period for which money 
paid by Mr. Hammer was to be applied as rent, was twenty- 
one months, which would make the rent which he should 
have been required to pay during that period $217.j 

I 

It appears that he paid Mrs. Gordon, in addition to the 
notes and checks amounting to $1,500, which she still re- 

\ j 

tains, other amounts, as follows: 








Taxes (Rec., 9) . 

Overdue interest, first trust (Rec., 25). 

Second trust and interest (Rec., 25). 

Water tax (Rec., 25) . 

Mahoney (Rec., 25) . 


$68.10 

135.00 

274.34 

7.00 

20.00 


$504.44 


The decree should have provided that Mrs. Gordon re¬ 
turn to Mr. Hammer the 148 $10 notes and two $10 checks 
which she still retains, and that he should have been Allowed 
the use of the premises at the rate which the record shows 
they were producing, which, for the twenty-one months, 
amounts to $217, and Mrs. Gordon should have been re¬ 
quired in the decree to pay him the difference between said 
$217 net rent for the period he occupied the property and 
the $504.44 which he had paid her, which balance due Mr. 
Hammer is $287.44; and the decree should have also re¬ 
quired her to return to him the $1,500 in notes and checks. 
Instead of the decree providing for such proper accounting 
as between Mrs. Gordon and Mr. Hammer, it not only 
deprives him of what belongs to him, but against him as 
for a money judgment, and costs against both Mr. Ham- 
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mer and his wife, and as against her for something which 
transpired between Mrs. Gordon and Mr. Hammer before 
she became his wife, and as to which she knows nothing, 
and as to which she took no part. 

5. The court erred in setting aside a deed made in con¬ 
formity with a sealed contract which still remains in force, 
and as to which no complaint is made in the bill, and no 
testimony offered to impeach. 

Leaving this case partly decided in this respect invites 
litigation and probably makes it necessary, as this sale con¬ 
tract may be recorded, if it has not already been recorded, 
and that will make a suit necessary to remove cloud from 
title, if this court affirms the trial court. 

6. The court erred in setting aside the deed. 

It is apparent from the record, and it is urged in this 
brief, that there is in behalf of Mrs. Gordon’s claim of 
fraud not a scintilla of evidence on that point except her 
own testimony. 

“The evidence to impeach a deed must be some¬ 
thing more than the mere unsupported denial of the 
grantor.” 

Ford v. Ford, 27 App. D. C., 401. 

And in this Ford case this court quotes the language of 
the United States Supreme Court as follows: 

“The burden rests upon the moving party of over¬ 
coming the strong presumption arising from the terms 
of a written instrument. If the proofs were doubt¬ 
ful and unsatisfactory, if there is a failure to over¬ 
come this presumption by testimony entirely plain and 
convincing beyond reasonable controversy, the writ- 
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ing will be held to express correctly the intejntion of 
the parties.” ! 

Howland v. Blake, 97 U. S., 624. • ! 

i 

For several days before she made the deed Mrs. Gor¬ 
don had this sale contract in her possession, which ex¬ 
pressly provides that these notes should not bear interest. 
She also during that time had in her possession the 

notes which were delivered to her when the conttact was 

1 

signed, and these notes are marked on their face “no in¬ 
terest.” I 

4 \ 

As a matter of fact, Mrs. Gordon knew that these notes 
were without interest, and as a matter of law si e is bound 
to know it. 


“The law does not afford.relief to one who suffers 
by not using the ordinary means of information, 
whether his neglect be attributable to indifference or 
credulity.” | 

Andrews v. St. Louis Smelting Company, 130 
U. S., 643. 

i 

j 

Bill should have been dismissed as to Mrs. Hammer, 
without costs to her. 

I 

Mrs. Hammer is mentioned in the bill and in the testi¬ 
mony only as the wife of Mr. Hammer, who became such 
after the transactions were completed about which Mrs. 
Gordon complains, and in which Mrs. Hammer took no 
part and as to which she had no knowledge. Her answer 
so states and is under oath. i 

The decree, however, not only provides that she must 
vacate the premises involved herein, but that she shall 
pay all the taxes, repairs, and gas and electric light bills 
during the possession of these premises, and in default 
Mrs. Gordon may have execution against her. 






: \ . . 
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Suppose she has a separate estate, and Mr. Hammer 
has nothing. Will equity permit Mrs. Gordon to have 
execution as at law against Mrs. Hammer on a state of 
pleadings and state of evidence which show no right of any 
kind to recover anything from her in law or equity or 
otherwise? 

The decree in different parts distinguishes between Mr. 
Hammer and Mrs. Hammer, but there is an express pro¬ 
vision that Mrs. Gordon may have execution against both 
defendants, and not only that, but for the costs of this 
case, and what justification in law or in equity or otherwise 
can there be for a decree awarding Mrs. Gordon execution 
herein as for a money judgment and costs against Mrs. 
Hammer? 

8. The court erred in decree ousting Mrs. Hammer. 

This decree further provides that Mrs. Hammer must 
vacate the premises involved herein within thirty days, 
and because the decree is fatally defective as against Mrs. 
Hammer in other respects and should have been in her 
favor, and that she recover her costs against Mrs. Gor¬ 
don, it follows that placing in this decree such language 
of ouster against her as would permit the United States 
marshal, under a writ of assistance, to put her out of the 
premises, must be bad. 

There is no reason in law or equity or otherwise, and 
nothing in the record, which may properly sustain this 
decree which awards execution as for a money judgment 
and ouster against Mrs. Hammer, and, therefore, this court 
should set aside the decree from which appeal is taken 
herein. 



23 


ESTOPPEL 

I 

Mrs. Gordon testified she knew that if she cashed the 
two checks which Mr. Hammer had given her to pay two 
of said notes she would lose this case. From that testi¬ 
mony the court will be justified in taking notice of the fact 
that she has business and legal knowledge and experience 
and understands about estoppel. 

But she took from him after said sale contract and deed 
payment of interest and taxes and second trust and pay¬ 
ment of a debt she owed Mr. Mahoney, etc., amounting in 
all, with the $1,500 in notes, to $7,034.84, and in the de¬ 
cree herein for her relief she is in terms allowed! all of 
same except said notes, and the notes she retains without 
right, and the decree leaves the case undecided as tp same. 

If she must, as she testifies,' lose her suit because of 
estoppel if she cashed two $10 checks, by what plan of 
reasoning is she allowed to retain both said checks and 148 
$10 notes. | 

7. The court erred in determining part only of tltis case 
and leaving remainder open to make trouble. | 

The argument under errors 4 and 5 applies to this error. 
The proof does not show client and attorney relations be¬ 
tween Mrs. Gordon and Mr. Hammer, and does not show 
fraud, or that she was damaged, injured or prejudiced. 

/ i 

“To rescind a sale upon the ground that it was in¬ 
duced by false and fraudulent representations and 
thus judicially brand the vendor as a fraud, is a seri¬ 
ous matter, and a court of equity will not ejxercise 
such extraordinary power unless the evidence is of a 
very convincing character.” 

Dairy Co. v. McSween, 39 W. L. R., 258. j 
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“Canceling an executed contract is an exertion of 
the most extraordinary power of a court of equity. 
The power ought not to be exercised except in a dear 
case, and never for an alleged fraud, unless the fraud 
be made clearly to appear; never for alleged false 
representations, unless their falsity is certainly proved, 
and unless the complainant has been deceived and in¬ 
jured by them.” 

Atlantic Delaine Co. v. James, 94 U. S., 27. 

Shapiro v. Goldberg, 20 App. D. C., 193. 

There are no false representations in this case, no false¬ 
hoods by Mr. Hammer, and Mrs. Gordon has not been 
injured. 

It is respectfully submitted the decree from which this 
appeal is taken should be set aside. 

Tracy L. Jeffords, 
i Edwin C. Dutton, 

Attorneys for Appellants. 
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William A. Hammer and Eleanor Ttngley Hammer, 

Appellants, 

vs. 

\ 

Isabel J. Gordon. 

i 

_ j* 

1 » 

I 

i 

BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

i 

i 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, holding - an! Equity 
Court, setting aside a deed made by plaintilf, appellee 
herein, to appellant, William A. Hammer. 

The statement of the case by counsel for appellants, 
and the facts on which their argument is based, is 
controverted in so many particulars that counsel for 
appellee deem it necessary to state the facts arid point 


i 

i 
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out in their argument some of the inaccuracies in ap¬ 
pellants’ brief. 

The case comes to this court solely on the lower 
court’s findings on questions of fact. Xo exceptions 
were noted by appellants during the trial, nor any 
objection whatever made to the bill or the decree, ex¬ 
cept that counsel for appellants, to whom the decree 
had been submitted in open court at time of signing, 
requested more time for appellants to deliver posses¬ 
sion, which request was granted by the court. 

The testimony was taken in open court. There was 
no stenographic report, and the statement of evidence 
was made up by counsel entirely from memory. 

The pleadings and proof were substantially as fol¬ 
lows: 

The appellee, Isabel J. Gordon, filed her bill herein 
to have a certain deed conveying premises known as 
2234 Cathedral Avenue, Northwest, Washington, D. C., 
to appellant. Wm. A. Hammer, set aside. The wife 
of Hammer was made a party defendant thereto by 
reason of her dower interest. 

The bill which was filed in August, 1917, alleges 
(record 1 to 5) that since December, 1916, she had 
been under a great mental and nervous strain, caused 
by being without means of support and having two 
(2) children to look after, and had sought the advice 
of defendant, Hammer, an attorney at law. 

That from December, 1916, to June 18, 1917, she 
had sought said defendant’s confidential advice and 
assistance on numerous occasions, and was led to be¬ 
lieve, and did believe, that he was acting for her best 
interests and dealing in good faith with her; but, since 
certain transactions on or about June 14 to 18 in- 
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elusive, she discovered that he was not acting in good 
faith with her nor did he treat her confidential mat¬ 
ters as his profession should have required him to do, 
but, on the contrary, took advantage of her financial 
and nervous condition, and deprived her of her prop¬ 
erty without just compensation and without a full and 
complete understanding by her of the terms of the 
transactions. 

That she owned the property in fee simple, and that 
prior to June, 1917, the property was encumbered by 
a first trust of $4,500 and interest on same!of $135, 
and also a second trust, principal and interest, amount¬ 
ing to $274.30, and she had no money to pay said in¬ 
terest and second trust; that through Hammer she 
arranged for a new second trust of $1,000, with which 
she was to pay the interest on first trust and the whole 
amount due on the existing second trust. 

That about June 14th, after this $1,000 loan had 

7 7 | 

been arranged for, the defendant, Hammer, proposed 
that he buy the property and offered her $7j,000 for 
same, and she, believing in his good faith, agreed to 
sell for that price; he to assume the first trust and pay 
the outstanding indebtedness, interest, second trust, 
and taxes, and give her notes at 6 per cent secured on 
the property for her equity; that the next morning 
he took her to the office of the party who had agreed 
to make the said loan ($1,000) and called it off, and 
later, on same day, produced a paper writing pur¬ 
porting to be a contract of sale which she sighed, not 
fully understanding or being conscious of the terms 
of said contract, because of her nervous condition, and 
realizing that since the loan had been called j off she 
was compelled to accept almost any terms which he 
would force upon her. (Contract, record 8-9, dated 
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June 16.) That on June 18th she executed a deed, 
and Hammer gave her one hundred fifty $10 notes 
payable monthly without security and without inter¬ 
est. That none of the notes had been paid and that 
defendant had not even carried out his part of the 
unconscionable contract which he forced her to enter 
into. 

She further alleged the property was worth more 
than $7,000; that she never intended to sell for less 
than that amount and she supposed the notes for her 
equity would be secured on the property; that she 
later repudiated the transaction and tendered all ex¬ 
penses and disbursements made by him for a deed 
back to her, which offer was refused and she makes 
the same tender and offers to surrender notes in her 
bill. She prays for the necessary relief. 

Defendant, William A. Hammer, filed his answer 
(record 5 to 12), in which he denied the allegations of 
fraud in paragraphs 4 and 5 of the bill or that he 
ever gave her confidential advice, or was her attor¬ 
ney or adviser in any sense, but admits the prop¬ 
erty was subject to the trusts mentioned in the bill 
and gives in detail his own version of the transactions. 
He sets out the contract in full (record 8 to 9), dated 
June 16, 1917 (Saturday), and admits the deed was 
made to him (Monday), June 18, 1917. 

He further said that he did not suggest any price 
for the property, but that plaintiff said to defendant 
that she would be glad to sell this real estate to him, 
if he would assume and agree to pay the two existing 
tnists upon it, and interest, and give $1,500 for her 
equity. (Record 7.) 

He denied that he knew anything about the $1,000 
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loan arranged for by plaintiff as alleged in her bill, 
and asserts that the first he knew about this transac¬ 
tion was by reading what was alleged in plaintiff’s 
bill. (Record 7 and 9.) 

He asserts that he paid plaintiff for said real estate 
all it is worth, and offers in his answer to pay all and 
any of his $10 notes that are overdue and all when due. 

The defendant, Eleanor Tinglev Hammer, also an¬ 
swered the bill to the effect that she married defend¬ 
ant, Hammer, after the transaction involved in the 
case, and she had no knowledge of the facts alleged. 


The proof in the case, consisting of testimony heard 
in open court, where the trial justice had the oppor¬ 
tunity of observing the witnesses, was sufficient for 
the trial court to grant the relief as prayed. 

It consisted briefly of the testimony of appellee, 
Mrs. Gordon, plaintiff below, which in evejry point 
sustained each paragraph of her bill. (Record 17.) 
She testified that her husband deserted her iii the fall 

i 

of 1916. She did not know why, and knew nothing of 
his business affairs and was almost distracted; that 
she consulted Hammer, who was an attorney, and had 
desk room in her husband’s offices, about various mat¬ 
ters—taxes, repairs, securing a loan, etc.—and sent 
letters from children to husband, and answers to same, 

from him, through Hammer; that in Januarv,or Feb- 

. * | 

ruary she gave him her piano as security to pay taxes 

on some lots which he, after looking up her taxes at 

her request, told her were in her name (record 18); 

that he knew all about the $1,000.00 loan, but before 

! # 

the loan was actually made he suggested, to wit, June 
14, 1917, buying her house and agreed to give her 
$7,000 for it. The next day lie, Hammer, took her 
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in his automobile and called ofF the $1,000 loan, went 
with her and paid the interest on first trust; and 
on June 16, Saturday afternoon, she signed the con¬ 
tract, thinking all the time she was getting $7,000 for 
the property. (Record 19.) And further that she 
made the deed Monday morning, still thinking she was 
getting $7,000. 

Her testimony is supported by the children Durant 
and Natalie Gordon, who testified that Mr. Hammer 
censored their letters to and from their father (record 
22), and by William V. Mahoney, who said he had 
secured the loan of $1,000 for Mrs. Gordon through a 
Mr. Myers; that Hammer was aware of these ef¬ 
forts and he had reported to Hammer about it as Mrs. 
Gordon’s attorney. (Record 20.) Mr. George M. 
Mvers also testified that the loan was made bv him 
in connection with Mr. Mahoney, and that it was 
called off as stated by Mrs. Gordon. (Record 21 to 22.) 

PlaintifF’s testimony was also supported by Mr. 
Mahoney and Mr. Myers that defendant, Hammer, 
knew all about the $1,000 loan. 

Attention is called to these particular points, cor¬ 
roborating plaintiff’s own testimony, as they flatly 
contradict the unsupported statements of defendant 
on the stand. (Record 24.) 

Appellant, defendant below, testified in his own be¬ 
half (record 23), and his testimony was not supported 
by a single other witness on any material point. 

The notarv testified as a witness to the execution of 
♦ 

the contract. (Record 26.) John A. Petty and Harold 
E. Doyle as to value (record 27), and M. E. Zepp as 
to the condition of the house. (Record 28.) 

The witness, John A. Petty, did testify as to certain 
conversations with Mrs. Gordon, the appellee, relative 
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to the sale to appellant; but his testimony ip that re¬ 
gard was in support of plaintiff’s bill in that it shows 
that the sale price agreed on was $7,000. (Record 27.) 

Five witnesses, all in real estate business, testified as 
to the value of the property at time of sale—three for 
plaintiff and two for defendant. Robert L. McKeever, 
with Shannon & Luchs, for plaintiff, testified that his 

I 

firm collected rents and handled this property; that 
his firm had sold several houses near this one and he 
was familiar with all the property on the avenue where 
it is located. j 

He fixed the value at $7,250. William V. Mahoney, 
for plaintiff, fixed its value at $8,000 (record 21), and 
George M. Myers, for plaintiff, fixed it at $6,8()0. (Rec¬ 
ord 22.) John A. Petty and Harold E. Hoyle, for 
defendant, both fixed the value at $6,500. (Record 27.) 

The case was tried in January, 1919, ar.d the court 
after announcing decision for plaintiff givb the de¬ 
fendants time to deed property back to plaintiff before 
signing decree, charging Hammer with fraud by set¬ 
ting aside deed. 

Plaintiff had offered in open court, before ithe trial 
commenced, to accept a return of the deed dnd sur¬ 
render the 148 notes, and the two unpaid checks of 
defendant, all of which were in the possession of coun¬ 
sel in the court at the time, and to reimburse defend¬ 
ants for all disbursements made in connection with 
the alleged sale, less the rents for same. This tender 
was declined by defendants. j 

When the decree was finally signed, February 14, 
1919 (record 13), an appeal to this court was noted 
and cost bond fixed at $100 and supersedeas at $3,000. 
(Record 14.) The cost bond only was given (record 
14), and delivery of possession under the decree re- 






— 
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fused, and counsel for appellant obtained a rule to 

stay execution. 

*0 

On the trial court’s refusal to stav the writ of as- 
sistance because the supersedeas bond was not given; 
application was made by defendant to this court for 
mandamus to compel the court below to stay execu¬ 
tion, which application was denied. Plaintiff finally 
with assistance of United States marshal, obtained 
possession, but long after the time provided in said 
decree. 


ARGUMENT. 

This case was tried in open court with full oppor¬ 
tunity for the trial justice to observe the witnesses 
and participate in their examination. 

No exceptions whatever were taken to the rulings 
of the court or to the form or substance of the bill or 
decree. (Record 28.) 

Under these circumstances the onlv error that could 

•0 

have been made bv the lower court sufficient to re- 
verse the decree was that “the court erred in setting 
aside the deed;” the other assignments of error (rec¬ 
ord 14) are not of sufficient importance to reverse the 
decree, and at most could only be considered as suf¬ 
ficient error to modify the decree. 

The plaintiff’s proof in the court below covered all 
the facts necessary to entitle her to a decree, and the 
testimony of the witnesses in the opinion of the trial 
justice warranted a decree in her favor; and as there 
were no exceptions, there is nothing in the case to be 
reviewed except the facts, and it is contended by coun¬ 
sel for appellee that the case can be disposed of by 
consideration of this single assignment, because there 


could have been no other error without exceptions 
that would demand a reversal. j 

^is ^ ^ tins t in McLarran v. McLar- 
ran, 45 D. C. App., 237 (quotation from syllabus): 


‘ ‘ When an equity cause is tried in open court 
with full opportunity on the part of the trial jus¬ 
tice to observe the demeanor of witnesses and to 
judge of their veracity, his findings on questions 

of fact have much the same sanctitv as the ver- 

* 

diet of a jury, and will not be disturbed qn appeal 
unless a mistake of judgment is so apparent as 
to demand a reversal.” i 


Before taking up the assignment of errors it is de¬ 
sired to call attention to some of the inaccuracies in 
appellants’ brief and to indicate allegations of fact 
not justified by the record. 

On page 5 of their brief it is stated, ‘ ‘ Mr. Hammer 
paid all the money provided in said contract to be 
paid by him and same aggregate, including the trust 
of $4,500 assumed, and the $1,500 notes given, and an 
allowance of $500 for making needed repairs,; the sum 
of $6,966.74, and taxes, $68.10, making $7,034-84.” 

As a matter of fact the contract (record 8 to 9) pro¬ 
vides for assuming first trust of $4,500, paying inter¬ 
est, $135, and second trust of $270.34 and giving of 
$1,500 in notes, a total of $6,405.34, the cash value of 
150 monthly notes at $10 each, without interest, would 
be only $930.75, and the real consideration therefore 
was only $5,836.09, and that only if the notes were 
paid. The taxes were not included in contract, nor 
anything about repairs. Defendant in his ans\yer (rec¬ 
ord 9) savs he did not pay these taxes, and in bis 
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testimony (record 25) says lie made some few repairs 
to enable him to live there. 

On the first line of appellant’s argument in support 
of the assignments of error, on page 8 of their brief, 
the statement is made that “no actual fraud is alleged 
or claimed,” and on page 9 they state that there is 
“no allegation or proof of acts by Mr. Hammer preju¬ 
dicial to Mrs. Gordon, or any falsehoods or misrepre¬ 
sentations bv Mr. Hammer to Mrs. Gordon, or anv 
promises, or any concealments, or anything else as a 
basis for these naked and unmeaningless assertions” 
(referring to allegations in bill); again, on page 10, 
they state, “The sole reliance of Mrs. Gordon for re¬ 
lief herein is constructive fraud, based on the claim 
that Mr. Hammer was her attorney, and there is not 
a scintilla of proof as to that except her uncorrobo¬ 
rated testimony.” On pages 10 and 11, “Mrs. Gor¬ 
don does not allege, testify or claim that Mr. Hammer 
told her anything not true, made any misrepresenta¬ 
tions to her, or concealed anything from her in rela¬ 
tion to this transaction.” 

All of these statements are challenged, thev are not 
borne out by the record, and we submit, they are 
highly improper and irregular. 

The bill clearly alleges fraud in paragraphs 4 and 
5. She testified to consulting him as attornev on 
numerous matters (record 18), and that he was her 
attorney was corroborated by Mr. Mahoney (record 
21), and further her testimony and defendant’s own 
admissions in his answer and testimony prove acts, 
misrepresentations and concealments prejudicial to 
her. 

The calling off of the new $1,000 second-trust loan 
was an act in itself prejudicial to plaintiff’s interest. 
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That loan which had been secured, title examined and 
papers ready, but not executed, would have enabled 
Mrs. Gordon to pay off existing second trust and in¬ 
terest and interest on first trust, taxes, expenses of 
the same, etc., and still left a balance for plaintiff’s 
immediate use. 

This loan was to be paid off monthly at $25 per 
month, and the property rented for $53 per month. 
(Record 21.) The making of this loon was apparently 
just what she should have been advised to do, was to 
hex best interest, and would have been the splution of 
her financial troubles. It is worthy of note I here that 
defendant, Hammer, says in his answer (Record 7) 
and in his unsupported testimony on this point, that 
he knew nothing about this loan until he read the bill, 
an obvious misrepresentation for the procif is con¬ 
clusive from testimony of plaintiff (record! 19), and 
Mr. Mahoney and Mr. Myers (record 21) that he 
knew all about it. was her attorney in the matter and 
called it off. 

We will take the time to point out only One more 
departure from the record in appellant’s brief. On 
page 10 of their brief, “Mrs. Gordon testified that 
at the time of these negotiations, the sale con¬ 
tract and delivery of deed, she had an attorney, not 
Mr. Hammer.” She actually testified (record 18) 
that the letters from and to her husband; received, 
and sent through Hammer, were placed in fjhe hands 
of her attorney (not Hammer) in another case. Fur¬ 
ther on in their brief, at page 11, they say, MIt there¬ 
fore appears that in addition to the other I attorney 
Mrs. Gordon had at the time of making this contract 
and deed she consulted the witness Petty. ’ ’ The nego¬ 
tiations referred to took place in June, 1017. She 


testified in January, 1919. We sumbit there is nothing 
in the evidence to justify this statement, nor that she 
had another attorney in this particular matter at any 
time. When she testified in 1919, she had been de¬ 
serted for three vears bv her husband, and it is rea- 
sonable to presume that some legal action had been 
taken in that connection and that she would not want 
it brought into this case. Is there any ground for the 
assumption in the brief that she had another attorney 
at the time of the contract and deed as intimated bv 
this statement? 

There are eight assignments of error and for con¬ 
venience some of them will be considered together. 

FIRST AND SECOND ASSIGNMENT OF ERROR. 

The first and second assignment of error, that the 
court erred in finding relationship of attorney and 
client and in finding fraud, will be considered to¬ 
gether. 

The court below found for the plaintiff on the whole 
ease, and filed no written opinion, and it may be that 
the court found the relation of attorney and client ex¬ 
isted, in which case it was not necessarv to find actual 
fraud to justify the decree. The general rule is stated 
in volume 6, Corpus Juris, page 682, as follows: 

“A client has the right to treat all acts of his at¬ 
torney concerning the interests intrusted to him 
as done for his benefit; equity and public policy 
are opposed to an attorney’s deriving an advan¬ 
tage in relation to the subject matter involved 
which is obtained at the expense of the client even 
though there is no actual fraud on the part of the 
attorney 
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And in 27 Amer. and Eng. Enc. of Law (1st Ed.) 
page 470: j 

i 

] 

“In determining who is an attorney within the 
rule courts do not closely regard the technical sig¬ 
nificance of the word. The term attorney includes 
not only an attorney admitted to practice, but one 
who, though unadmitted assumes to give legal ad¬ 
vice and attend to legal business. Any other rule 
would put it in the power of a man to shield him¬ 
self behind his own wrong,” citing Pomeroy’s Eq. 
Jur (2d ed.), 960. 

I 

The relation of attorney and client was clearlv made 
out by the bill and testimony of plaintiff and Mr. Ma¬ 
honey, who testified (record 20 to 21) that defendant 
was a lawyer, had a sign up as such and had endeav¬ 
ored to obtain the loan of $1,000 on plaintiffprop¬ 
erty from several sources, including witness.; That 
he, Mahoney, secured the loan through Mr. Myers and 
had reported to defendant, Hammer, as plaintiff’s at¬ 
torney. 

This testimony is uncontradicted except by defend¬ 
ant’s own general denial. 

On the other hand if the court found actual fraud, 
it would not be necessary to find the relation of' attor¬ 
ney and client; but if it found any confidential rela¬ 
tion existed, the fraud would be sufficient to sustain 
the decree. In the case of Marmion v. McClellan, re¬ 
ported in 11 D. C., App. 467, which was a suit for ac¬ 
counting and to declare a deed of trust void, this court 
says, in the opinion, at page 488: 

i 

j 

“Although no conventional trust relation may 
exist between parties, yet if there be in fact a 
relation of confidence, the person in whoip con- 
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fidence is reposed will not be permitted to derive 
any personal advantage from dealing with the 
property of the other party, and that, any sale by 
the party reposing the trust, to the other, will be 
voidable at the election of the former, unless he 
acted with a knowledge of all the material facts 
affecting the transaction and fully understood he 
was disposing of the property, and received ap¬ 
proximately at least the full value thereof.” 

A deed may be set aside for undue influence where 
relations of confidence exist between the parties and 
the deed is the result of an improper exercise of such 
relations. The relations may be of any kind implying 
confidence, such as confidential friend and adviser. 
Express proof of such influence need not be made, 
but will be implied from the known relations of the 
parties. 

In Moran y. Daly, 12 D. C., App. 137, which was a 
suit to vacate deeds of real estate, this court, speaking 
through Mr. Justice Morris, said: 

“The Supreme Court of the United States and 
tills court have repeatedly held that vested rights 
and solemn instruments of record are not to be 
overthrown except upon clear and unequivocal 
proof of their invalidity. But it is likewise equally 
well settled by repeated decisions of courts of 
equity in England and America, that when, at the, 
time of any given transaction, a fiduciary or con¬ 
fidential relation is shown to have existed between 
the parties, and the opportunity for the exercise 
of undue influence is shoivn to have been present 
in the relation and circumstances of the parties, 
and the one in the superior position of being able 
to exercise, the influence has in fact procured a 
benefit to himself f rom the other, a court of equity 
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will not allow the benefit to stand without clear 
and satisfactory proof of the entire fairness of 
the transaction. Pomeroy’s Eq. Jur., Sec. 956; 
27 Am. & Eng. Encyc. of Law, Title, Undue Influ¬ 
ence, where the authorities on the subject are 
cited * * * . | 

By all the authorities the burden of proof of the 
fairness of the transaction in such cases ifc placed 
upon the beneficiary of the transaction. ’ ’ i 


Does the evidence in this case furnish clbar and 
satisfactory proof of entire fairness of the transac¬ 
tion? | 

VALUE OF PROPERTY. i 

j 

The value of the property and the things agreed to 
be done bv Hammer in the alleged contract certainlv 
do not indicate fairness. 

Remarkable and unusual precautions seem to have 
been taken by Hammer to avoid stating the purchase 
price which nowhere appears in the contract. Honesty 
is not usually astute; fraud ever is. It is only possible 
to arrive at the purchase price by adding the items in 
this contract which Hammer agreed to do as follows: 


Assume first trust.$4500. 

Assume second trust. j 270.34 

Interest on first trust. i 135. 

150 $10 monthly notes, without interest.. 1500. 


Total.$6405.34 

t 


Nothing was said about security for the notes being 
given, and thev were aetuallv not secured. 

One hundred fiftv monthly notes without security 
and without interest are w r orth, less discount, jif, in- 
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deed, they could be discounted at all, just $930.75 at 
time of delivery, so that the actual cash purchase price 
at the time of the transaction was only $6,405.34, less 
interest on each note to maturity, amounting to 
$569.25, making a total of only fifty-eight hundred and 
thirty-six dollars nine cents ($5836.09). 

In appellants’ brief counsel stated not only one 
time, but in three different places (pages 5, 15 and 
23) that appellant. Hammer, paid and assumed a total 
of $7,034.84. This is not supported by the record or 
any testimony. 

Thev have included in this erroneous statement of 
the amount $500 allowance for repairs and $68.10 
taxes, which latter item he admits positively in his 
answer that he did not pay. (Record 9.) The allow¬ 
ance for repairs was not mentioned in the bill or 
answer or testimony, except in defendant’s testimony 
(record 20), and plaintiff, in rebuttal (record 28). tes¬ 
tified: “That it was impossible for her to have given 

anv statement to the defendant at the time stated bv 

* • 

him with reference to any needed repairs to the prop¬ 
erty or cost of such repairs, for she knew nothing 
about the condition of the house, and had not been in 
it since she moved from it several years ago; that she 
had at all times during her transactions with this de¬ 
fendant looked on him as her attorney, had placed 
greatest confidence in him and he had greatly deceived 
her.” 

It therefore is manifestly improper to include that 
item in the purchase price. 

The consideration then was really $5,836.09, and the 
lowest amount valued by defendant’s own expert wit¬ 
nesses was $6,500, including depreciation (record 27. 
testimony of ;Petty and Doyle); the plaintiff’s three 
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| 

j 

experts testified the property was worth at time of 
sale $7,250 (record 20), $8,000 (record 21 to 22), and 
$6,800 (record 22). j 

Under these circumstances it can hardlv be said, in 
view of the mental and nervous condition of plaintiff 
as alleged in bill (record 2) and her uncontradicted 
testimony (record 17), that the transaction was one 
of entire fairness. 

The appellants devote a page or more in their brief 
(pages 8, 9 and 10) to a discussion of the proposition 
that “no actual fraud is alleged or claimed in the 
bill.” And that “the sole reliance for relief herein 
is constructive fraud, based on the claim that Mr. 

I 

Hammer was her attorney.” It is submitted that the 
allegations of the bill in paragraphs 4 and 5 (record 
2 to 3) and the proof amply support actual fraud. 

It is well settled that it is not necessarv in a bill 
seeking to set aside a deed for fraud to charge the 
fraud in totidem verbis. Facts and circumstances 
which amount to fraud are sufficient. In Wood v. 

Grayson, 16 D. C., App., 174, this court said (syllabus): 

| 

“Where fraud insolvency, etc., are clehrly de- 
ducible from specific facts alleged in a j bill in 
equity, it is immaterial that they are not expressly 
charged. ’ ’ 

THIRD AND SIXTH ASSIGNMENT OF I)RROR. 

! 

The third and sixth assignment of error, ! to the 
effect that the court erred in not dismissing plaintiff’s 
bill and in setting aside the deed, has already been 
considered to some extent and is without merit. To 
reverse the decree on these grounds it would be neces- 



sarv for this court on the whole record, as was said 
in McLarran v. McLarran, 45 D. C. App., 237, to find, 
that the trial court had made a mistake of judgment 
so apparent as to demand a reversal. The trial court 
saw and heard the witnesses and could .judge of their 
veracity. The allegations of the bill were supported 
by testimony of plaintiff in every particular and in 
material parts by her witnesses. Mr. Mahoney, Mr. 
Myers, Capt.; Wells, Durant and Natalie Gordon. 

Defendant’s denials are unsupported. He called no 
witnesses except as to value, and the notary as to exe¬ 
cution of contract, which was admitted, and a Mr. 
Zepp, whose testimony as to repairs needed on the 
property, which was immaterial. 

In a suit to vacate deeds; as was said in Moran v. 
Daly, 12 D. C. App., 137. 

“By all the authorities the burden of proof of 
the fairness of the transaction in such cases is 
placed upon the beneficiary of the transaction.” 

Can it be said that defendant has maintained his 
side of the case. If so, the trial court would have 
been compelled to believe defendant’s unsupported 
testimony against all the witnesses for plaintiff. 

The appellee claims that the relation of attorney 
and client was proved in this case beyond question, 
and as against him the transaction was prima facie 
fraudulent and he had the burden of proof to sus¬ 
tain it. 

It is said in Volume 6, Corpus Juris, page 686: 

“The relation of attornev and client has alwavs 

• » 

been regarded as one of special trust and con¬ 
fidence. The law requires that all dealings be- 
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tween an attorney and his client shall be charac¬ 
terized by the utmost fairness and good faith 
and it scrutinizes with great closeness all trans¬ 
actions had between them. So strict is the rule 
on this subject that dealings between an attorney 
and client are held as against the attorney to be 
prim a facie, fradulent and to sustain a transac¬ 
tion of advantage to himself with his client, the 
attorney has the burden of showing not gnly that 
he used no undue influence, but that he gave his 
\ client all the information and advice which if 

\ irould have been his duty to give if he himself 
had not been interested and that the transaction 
' was as beneficial to the client as it would have 
\been had the client dealt with a stranger,” and 
Veiling numerous authorities. 

\ i 

Whether or not the relation of attorney and client 
existed, it is conclusively proven that some j relation 
of confidence existed, and the rule is the same: 

‘ * ^he broad principle on which the court acts in 
cases of this description is that whenever there 
exists such a confidence, of whatever character, 
that confidence may be, as enables the person in 
whom confidence or trust is reposed to exert in¬ 
fluence over the person trusting him, the court 
will not allow any transaction between the par¬ 
ties to stand, unless there has been the fullest 
and fairest explanation and communication of 
cverv particular resting in the breast of the one 
who seeks to establish a contract with the person 
so trusting him, (Following Moran v. Dalv, 12 
D. Cl App'., 137.) ” | 

Hdltzman v. Linton, 27 D. C. App., 241. i 
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FOURTH, FIFTH AXD SEVENTH ASSIGNMENT 

OF ERROR. 

These assignments cover practically the same matter 

and relate to the form and substance of the decree. 

The court could readilv ascertain from the evidence 

* 

the amounts paid by defendant and the amount re¬ 
ceived bv him as rents, and there was no occasion for 
the delay and expense attending a reference to the 
auditor for an accounting, which is a matter entirely 
in the discretion of the court as was said in United 
States v. Groome, 13 D. C. App., at page 470, and i/o\- 
lowing the opinion in that case an omission of .this 
kind from the record, if it constitute error, would/ not 
justify a reversal of the decree. / 

There would be no objection on the part <bf the 
appellee for this court, if considered proper, to .'modify 
the decree to meet the complaint in the fourth/ assign¬ 
ment of error, so as to provide for the return and 
cancellation of the one hundred forty-eight /$10 notes 
and the two $10 checks given by Hammer to Mrs. 
Gordon as part of the purchase price. 1 

These notes :and checks were offered by counsel in 
open court before the trial in connection with the ten¬ 
der made at that time and have been in the posses¬ 
sion of appellee’s counsel ever since, and further they 
are offered in this court herewith, and will be offered 
in open court at the hearing to be filed with the clerk 
or otherwise disposed of as directed by tlio court. If 
there was a mistake in the accounting, or ai: omission 
in the decree, counsel for appellant, to whom the de¬ 
cree was submitted and who were present at time of 

signing, ought to have called it to the attention of 
the court bv a motion to correct the error. It is too 
late for appellants to complain in this court of that 
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which was their own failure in the court below. See 
American Ice Co. v. Banking Co. 17, D. C. App., 423. 

There is nothing in the record to justify the claim 
made on page 19 of appellants’ brief that the average 
rent of this property for the twenty-one months, 
rented or occupied by Hammer, should be $6.33 a 
month. The appellant admits in his answer (record 
11) that it “does rent for $53.00 a month, and that he 
collected the rent since he owned the property.” The 
testimony shows that he rented or occupied tile prop¬ 
erty’ for twenty-one months, a total of $1,113. The 
record shows that the accounting was entirely in fa¬ 
vor of the appellant, and was agreed to by appellee 
in order to save delav and expense. 

I # v 1 

In view of the record it is difficult to understand 

i 

how counsel for appellant could make the statement 
in the fifth assignment of error (record 15), ahd also 
in their brief (page 20), that a sealed contract still 
remains in force “as to which no complaint is made 
in the bill and no testimony offered to impeach.” 

The bill alleges in paragraph 4 (record 2) “that 
defendant William A. Hammer did not act in good 
faith with her, etc., as to transactions which took place 
on or about June 14 to 18, and that he took advantage 
of her nervous and financial condition and deprived 
her of her property without just compensation and 
without a full and complete understanding by her of 
the certain terms of the transaction herein referred 

/ • i 

to.” In paragraph 5 (record 3) the contract which 
was dated June 16 is specifically referred tojas fol¬ 
lows: “And (defendant) proceeded to produce a pa¬ 
per writing of sale, which he requested her to sign 
and which paper she forthwith did sign, and she, not 
fully understanding or being conscious of the terms 
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of said contract because of her nervous condition and 
realizing that since the loan had been called off, was 
compelled to accept almost any terms which he would 
force upon her.” 

In her testimony Mrs. Gordan said (record 19): 
“On the next day, Saturday. June 16, 1917, Hammer 
came to her house in the afternoon with Mr. Leedv, a 
notary public, with a paper to be signed by her, and 
told her that unless she knocked off interest on thos j 
notes he would throw up the deal, and she was thm 
at his mercy; and that she did not know what to do 
and entered the figures in the contract as directed 
by him, and she signed the contract, which she thought 
would give her $7,000 for the property.” 

The contract was part of the transaction and neces- 
sarilv involved in the cause and litigated therein be- 
tween the parties. A person is estopped from again 
setting up a claim in a subsequent suit which was 
necessarily involved in a prior suit between the same 
parties, and this whether such matter was actually 
considered bv the Court or not: 

‘ ‘ The plea of res judicata applies, except in spe¬ 
cial cases, not only to the points upon which the 
court was required by the parties to form an 
opinion, and pronounce a judgment but to every 
point which properly belonged to the subject of 
litigation and which the parties, exercising rea¬ 
sonable diligence, might have brought forward at 
the time.’’ Beloit v. Morgan, 7 Wall., 619; 19 L. 
ed., 205. 

So. Pac. R. R. Co. v. U S., 168 U. S., 1 j 42 L. ed., 
355. j 

This rule was also affirmed by the Supreme Court 
in the case of Xalle v. Oyster, 230 U. S., 165, affirm- 
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i 

j 

ing that part of the decision in same case, 36 D. C. 
App., 36, where the opinion was written by Hr. Jus¬ 
tice Tan Orsdel. I 

The seventh assignment of error has already been 
covered in the argument on fourth and fifth! assign¬ 
ments. j 

EIGHTH ASSIGNMENT OF ERROR. 

The remaining assignment of error can be disposed 
o: by the observation that the defendant, Eleanor 
Thgley Hammer, was a necessary party to the pro¬ 
ceedings by reason of her dower interest. She was 

married to defendant Hammer three davs after the 
deed was made by appellee, Mrs. Gordon. She ap¬ 
peared in the cause, filed an answer to the effect that 
she had no knowledge of the transactions referred to 
in the bill, and the decree for possession must neces¬ 
sarily have been against her; and as has been pointed 
out earlier in this brief, if she had reason to complain, 
either as to possession or that the decree assessed 
costs against both defendants, she had her day in 
court and could have moved to amend the decree be¬ 
fore taking an appeal. 

i 

i 

i 

Upon the whole case it is respectfully submitted that 
giving to the decision of the trial justice the weight 
to which it is entitled, in view of his opportunity to 
observe the witnesses, including appellant, Hammer, 
as they testified before him, and the appellants’!oppor¬ 
tunity to amend the decree before appeal, that no error 
was committed, and the decree should be affirmed. 

Wm. H. Holloway, 

___ j 7 

W. Parker Jones, 

A. Coulter Wells, 
Attorneys for Appellee. 






